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the Reader Aids section at the end of this issue. 





Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
7 CFR Part 440 


Texas Citrus Tree insurance 
Regulations 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Final rule. 


SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) herewith issues a 
new Part 440 in Title 7 of the Code of 
Federal Regulations to be known as the 
Texas Citrus Tree Insurance Regulations 
(7 CFR Part 440). The intended effect of 
this rule is to issue regulations for the 
purpose of prescribing procedures for 
insuring citrus trees, effective with the 
1984 crop year, under the authority 
contained in the Federal Crop Insurance 
Act, as amended. 


EFFECTIVE DATE: May 7, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, D.C., 20250, 
telephone (202) 447-3325. 

The Impact Statement describing the 
options considered in developing this 
rule and the impact of implementing 
each option is available upon request 
from Peter F. Cole. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Departmental 
Regulations No. 1512-1 (December 15, 
1983). This action constitutes a review 
under such procedures as to the need, 
currency, clarity, and effectiveness of 
these regulations. The sunset review 
date established for these regulations is 
April 1, 1988. 

Merritt W. Sprague, Manager, FCIC, 
has determined that: (1) This action is 
not a major rule as defined by Executive 


Order No. 12291 (February 17, 1981), (2) 
this action will not increase the Federal 
paperwork burden for individuals, small 
businesses, and other persons, and (3) 
this action conforms to the Federal Crop 
Insurance Act, as amended (7 U.S.C. 
1501 et seq.), and other applicable law. 

The title and number of the Federal 
Assistance Program to which these 
regulations apply are: Title—Crop 
Insurance; Number 10.450. 

As set forth in the final rule related 
notice to 7 CFR Part 3015, Subpart V (48 
FR 29116, June 24, 1983), the Federal 
Crop Insurance Corporation’s program 
and activities, requiring 
intergovernmental consultation with 
State and local officials, are excluded 
from the provisions of Executive Order 
No. 12372. 

It has been determined that this action 
is exempt from the provisions of the 
Regulatory Flexibility Act; therefore, no 
Regulatory Impact Statement was 
prepared. 


Background 

Under the authority of Section 508 of 
the Federal Crop Insurance Act, as 
amended (7 U.S.C. 1508), the Federal 
Crop Insurance Corporation intends to 
offer citrus tree insurance in selected 
counties in South Texas on an 
experimental basis in response to 
growers requests for such insurance. 
The causes of loss insured against are: 
freeze, excess moisture, hail, fire, 
hurricane or tornado which damage or 
destroy citrus trees. The insurance will 
be applicable on insurable citrus trees of 
the following types: Type I, Early and 
Midseason Oranges; Type Il, Late 
Oranges, including Temples; Type III, 
Grapefruit Trees, except Star Ruby 
Trees; and, Type IV, Star Ruby 
Grapefruit Trees. 

On Wednesday, April 13, 1983, a 
notice of proposed rulemaking was 
published in the Federal Register at 48 
FR 15923. The public was given an 
opportunity to submit written comments, 
data, and opinions on the proposed rule, 
but none were received. Therefore, with 
the exception of minor and non- 
substantive changes in language, and 
the addition of a new subsection in 
these regulations in compliance with the 
regulations of the Office of Management 
and Budget (OMB), to contain the 
control numbers assigned by OMB to 
information collection requirements of 
these regulations, the proposed rule as 
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published is herewith issued as a final 
rule to be effective with the 1984 crop 
year. 


List of Subjects in 7 CFR Part 440 
Crop insurance, Texas citrus trees. 
Final Rule 


Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seg.}, 
the Federal Crop Insurance Corporation 
hereby issues a new Part 440 in Title 7 
of the Code of Federal Regulations to be 
known as 7 CFR Part 440—Texas Citrus 
Tree Insurance Regulations, effective for 
the 1984 and succeeding crop years, to 
read as follows: 


PART 440—TEXAS CITRUS TREE 
INSURANCE REGULATIONS 


Subpart—Regulations for the 1984 and 
Succeeding Crop Years 


Sec. 

440.1 Availability of Texas citrus tree 
insurance. 

440.2 Premium rates, coverage levels, 
amounts of insurance, and prices at 
which indemnities shall be computed. 

440.3 OMB control numbers. 

440.4 Creditors. 

440.5 Good faith reliance on 
misrepresentation. 

440.6 The contract. 

440.7. The application and policy. 

Appendix A, Counties designated for Texas 
Citrus Tree Insurance. 

Authority: Secs. 506, 516, Pub. L. 75-430, 52 

Stat. 73, 77, as amended (7 U.S.C. 1506, 1518). 


Subpart—Regulations for the 1984 and 
Succeeding Crop Years 


§ 440.1 Availability of Texas citrus tree 
insurance. 


Insurance shall be offered under the 
provisions of this subpart on citrus trees 
in counties within limits prescribed by 
and in accordance with the provisions of 
the Federal Crop Insurance Act, as 
amended. The counties shall be 
designated by the Manager of the 
Corporation from those approved by the 
Board of Directors of the Corporation. 
Before insurance is offered in any 
county, there shall be published by 
appendix to this part the names of the 
counties in which citrus tree insurance 
will be offered. 
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(a) The Manager shall establish 
premium rates, coverage levels, amounts 
of insurance, and prices at which 
indemnities shall be computed for citrus 
trees which will be included in the 
actuarial table on file in the applicable 
service offices and may be changed 
from year to year. 

(b) At the time the application for 
insurance is made, the applicant shall 
elect a coverage level, amount of 
insurance, and price at which 
indemnities will be computed from 
among those contained in the actuarial 
table for the crop year. 


§ 440.3 OMB control numbers. 

The information collection 
requirements of these regulations (7 CFR 
Part 440) have been approved by the 
Office of Management and Budget 
(OMB) under the provisions of 44 U.S.C. 
Chapter 35 and have been assigned 
OMB Nos. 0563-0003 and 0563-0007. 


§ 440.4 Creditors. 

An interest of a person in an insured 
crop existing by virtue of a lien, 
mortgage, garnishment, levy, execution, 
bankruptcy, involuntary transfer, or 
similar interest shall not entitle the 
holder of the interest to any benefits 
under the contract except as provided 


by the policy. 
§ 440.5 Good faith reliance on 
misrepresentation. 


Notwithstanding any other provision 
of the Texas Citrus Tree Insurance 
contract, whenever (a) an insured 
person under a contract of crop 
insurance entered into under these 
regulations, as a result of a 
misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation, (1) is 
indebted to the Corporation for 
additional premiums, or (2) has suffered 
a loss to a crop which is not insured or , 
for which the insured person is not 
entitled to an indemnity because of 
failure to comply with the terms of the 
insurance contract, but which the 
insured person believed to be insured, or 
believed the terms of the insurance 
contract to have been complied with or 
waived, and (b) the Board of Directors 
of the Corporation, or the Manager in 
cases involving not more than $100,000, 
finds (1) that an agent or employee of 
the Corporation did in fact make such 
misrepresentation or take other 
erroneous action or give erroneous 
advice, (2) that said insured person 
relied thereon in good faith, and (3) that 
to require the payment of the additional 


premiums or to deny such insured’s 
entitlement to the indemnity would not 
be fair and equitable, such insured 
person shall be granted relief the same 
as if otherwise entitled thereto. 


§ 440.6 The contract. 

(a) The insurance contract shall 
become effective upon the acceptance 
by the Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract shall cover the citrus trees as 
provided in the policy. The contract 
shall consist of the application, the 
policy, the appendix, and the county 
actuarial table. Any changes made in 
the contract shall not affect its 
continuity from year to year. The forms 
referred to in the contract are available 
at the service office. 


§ 440.7 The application and policy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person’s insurable share in the citrus 
trees as landlord, owner-operator, or 
tenant. The application shall be 
submitted to the Corporation at the 
service office on or before the 
applicable closing date for the county on 
file in the service office. 

(b) The Corporation may discontinue 
the acceptance of applications in any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
individual application. The Manager of 
the Corporation is authorized in any 
crop year to extend the closing date for 
submitting applications or contract 
changes in any county, by placing the 
extended date on file in the applicable 
service offices, and publishing a notice 
in the Federal Register upon the 
Manager's determination that no 
adverse selectivity will result during the 
period of such extension. However, if 
adverse conditions should develop 
during such period, the Corporation will 
immediately discontinue the acceptance 
of applications. 

(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1984 and succeeding 
crop years, a contract in the form 
provided for under this subpart will 
come into effect as a continuation of a 
citrus tree insurance contract issued 
under such prior regulations, without the 
filing of a new application. 

(d) The application for the 1984 and 
succeeding crop years is found at 
Subpart D of Part 400—General 
Administrative Regulations (7 CFR 
400.37; 400.38), first published at 48 FR 
1023, January 10, 1983, and may be 


amended from time to time for 
subsequent crop years. The provisions 
of the Texas Citrus Tree Insurance 
Policy for the 1984 and succeeding crop 
years are as follows: 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 


Texas Citrus Tree—Insurance Policy 


(This is a continuous contract. Refer to 
Section 15) 

AGREEMENT TO INSURE: We shalf 
provide the insurance described in this policy 
in return for the premium and your 
compliance with all applicable provisions. 

Throughout this policy “you” and “your” 
refer to the insured shown on the accepted 
Application and “we,” “us” and “our” refer to 
the Federal Crop Insurance Corporation. 


Terms and Conditions 


1. Causes of loss. 

a. The insurance provided is against 
unavoidable damage to citrus trees resulting 
from the following causes occurring within 
the insurance period: (1) Freeze; (2) excess 
moisture; (3) hail; (4) fire; (5) hurricane; or (6) 
tornado unless those causes are excepted, 
excluded, or limited by the actuarial table or 
section 9g. 

b. We do not insure against any cause of 
loss or damage, to the citrus trees due to: 

(1) Fire, where weeds and other forms of 
undergrowth have not been controlled or tree 
prunings have not been removed from the 
grove; 

(2) The neglect, mismanagement or wrong 
doing of you, any member of your household, 
your tenants or employees; 

(3) The failure to follow recognized good 
grove management practices; or 

(4) Any cause not specified in section 1a as 
an insured loss. 

2. Crop, acreage, and share insured. 

a. The crop insured shall be any of the 
following insurable citrus tree types 
(hereafter called trees) you elect: 

Type I, Early and midseason orange trees; 

Type Il, Late orange (including Temples) 
trees; 

Type Ill, Grapefruit trees except Star Ruby 
trees; 

Type IV, Star Ruby grapefruit trees; 
which are set out for the purpose of 
harvesting citrus as fresh fruit and/or juice, 
which are located on insured acreage, and for 
which an amount of insurance and premium 
rate are provided by the actuarial table. 

b. The acreage insured for each crop year 
shall be trees located on insurable acreage as 
designated by the actuarial table and in 
which you have a share, as reported by you 
or as determined by us, whichever we will 
elect. 

c. The insured share shal! be your share as 
landlord or owner-operator in the insured 
citrus trees at the time insurance attaches. 

d. We do not insure any acreage: 

(1) For the crop year the application for 
insurance is filed unless the acreage has been 
inspected and considered acceptable by us; 

(2) Where the grove management practices 
carried out are not in accordance with those 
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practices for which premium rates have been 
established; 

(3) Maintained or set out for experimental 
purposes; 

(4) In any established grove which does not 
have the potential to produce at least 70% of 
the area average yield for the type and age, 
unless we agree in writing to insure that 
acreage: or 

(5) Which is not irrigated. 

e. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress, if we advise you of the limit 
prior to the time insurance attaches. 

f. We may: 

(1) Exclude from insurance; or 

(2) Limit the amount of insurance on; 
any acreage which was not insured by us the 
previous crop year. 

3. Report of acreage, share, number, type, 
age of trees, and practice. 

You shall report on our form: 

a. All the acreage of trees in the county in 
which you have a share; 

b. The practice; 

c. Your share at the time insurance 
attaches; and 

d. The type, number of trees, and 

(1) Date of original set out; or 

(2) Date of replacement and/or dehorning, 
if more than 10 percent of the trees on any 
unit have been replaced or dehorned in the 
previous five years; and 

e. Within 72 hours ofthe completion of set 
out; the acreage, type, number of trees, and 
the date set out is completed for any 
insurable acreage of trees set out after June 1 
of the crop year, if you elect to insure such 
acreage during that crop year. 


You wili designate separately any acreage 
that is not insurable. You will report if you do 
not have a share in any trees located in the 
county: This report shall be submitted 
annually on or before July 1. We may 
determine all indemnities on the basis of 
information you have submitted on this 
report. If you do not submit this report by July 
1 we may determine by unit the insured 
acreage, share, and practice or we may deny 
liability on any unit. Any report submitted by 
you may be revised only upon our approval. 

4. Coverage levels and amounts of 
insurance. 

a. The coverage levels and amounts of 
insurance are contained in the actuarial 
table. 

b. You may change the coverage level and 
amount of insurance on or’before the closing 
date for submitting applications for the crop 
year as established by the actuarial table. 

c. The amount of insurance shall be 
reduced for any acreage which has not 
reached the fourth growing season after being 
set out or fifth year following dehorning. The 
amount of insurance will be the product 
obtained by multiplying the amount of 
insurance selected from the actuarial table 
by: 
(1) 25 percent the year of set out or the year 
following dehorning; 

(2) 40 percent the first growing season after 
being set out or the second year following 
dehorning; 

(3) 60 percent the second growing season 
after being set out or the third year following 
dehorning; 


(4) 75 percent the third growing season 
after being set out or the fourth year 
following dehorning. 

d. The amount of insurance shall be 
reduced proportionately for any unit on 
which the stand is less than 90 percent, based 
on the original planting pattern. 

5. Annual premium. 

a. The annual premium is earned and 
payable on the date insurance attaches. The 
amount is computed by multiplying the 
amount of insurance per acre times the 
premium rate, times the insured acreage, 
times your share at the time insurance 
attaches. 

b. Interest shall accrue at the rate of one 
and one-half percent (142%) simple interest 
per calendar month, or any part thereof, on 
any unpaid premium balance starting on the 
first day of the month following the first 
premium billing date. 

6. Deductions for debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you 
or from any loan or payment due you under 
any Act of Congress or program administered 
by the United States Department of 
Agriculture or its Agencies. 

7. Insurance period. 

a. Insurance attaches on insured acreage 
on June 1 for each crop year except that for 
the first crop year and notwithstanding 
section 2d(1): 

(1) If the application is accepted by us after 
June 1, the insurance against hurricane and 
freeze shall attach the tenth day after the 
application is signed and submitted by you; 
and 

(2) If any insurable acreage is set out after 
June 1, insurance shall attach on the date set 
out is completed for the unit if the acreage is 
reported within 72 hours after the date of 
completion; except insurance against 
hurricane and freeze will attach the tenth day 
after you report such acreage. 

b. The insurance period ends at the earlier 
of: 
(1) May 31 following the beginning of the 
crop year; or 

(2) Total destruction of the insured trees. 

8. Notice of damage or loss. 

a. In case of damage or probable loss, you 
must give us written notice of: 

(1) The date(s) of damage; and 

(2) The cause(s) of damage. 

b. If you are going to claim an indemnity on 
any unit, we shall have the right to inspect all 
insured acreage and damaged trees before 
pruning, dehorning or removal. 

c. We may reject any claim for indemnity if 
any of the requirements of this section or 
section 9 are not complied with. 

9. Claim for indemnity. 

a. Any claim for indemnity on a unit shall 
be submitted to us on our form not later than 
60 days after the earliest of: 

(1) Total destruction of the trees on the 
unit; or 

(2) The calendar date for the end of the 
insurance period. 

b. We shall not pay any indemnity unless 
you: - 

(1) Furnish records concerning all trees on 
the unit; 

(2) Show that any damage to the trees has 
been directly caused by one or more of the 
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insured causes during the insurance period: 
and 

(3) Furnish all information we require 
concerning the loss. 

c. The indemnity shall be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
amount(s) of insurance; 

(2) Multiplying this result by the applicable 
percent of loss determined by subtracting 
from the actual percent of damage 
determined in accordance with section 9e. the 
following applicable amount: 

(a) 25 percent (for Coverage Level 3) and 
dividing the result by 75 percent; 

(b) 35 percent (for Coverage Level 2) and 
dividing the result by 65 percent; or 

(c) 50 percent (for Coverage Level 1) and 
dividing the result by 50 percent; and 

(3) Multiplying this result by your share. 

d. If the information reported by you results 
in a lower premium than the actual premium 
determined to be due, the indemnity shall be 
reduced proportionately. 

e. The total amount of indemnity shall 
include both tree damage and/or trees 
destroyed due to an insurable cause. 

(1) The actual percent of damage to count 
shall be: 

(a) The percent of damage determined by 
dividing the number of scaffold limbs 
(scaffold limbs are limbs directly attached to 
the trunk) damaged in an area from the trunk 
to a length equal to one-fourth {%) the height 
of the tree, by the total number of scaffold 
limbs before damage occurred. Any trees 
with over 80 percent actual damage shail be 
counted as 100 percent damaged; or 

(b) The percent of damage resulting from 
insurable causes occurring during the crop 
year of set out as follows: 

{i} 100 percent if the trees are killed back to 
the root stock; or 

(ii) 90 percent if the trees have less than 12 
inches of live wood above the bud union. 
However, no damage shall be considered if 
more than 12 inches of wood above the bud 
union is alive. 

(2) Any damage caused by uninsured 
causes shall not be included in the actual 
percent of damage. 

f. The amount of indemnity shall be 
determined at the earlier of: 

(1) Total destruction of the trees; or 

2) The calendar date for the end of the 
insurance period. 

g. When you have elected to exclude hail 
and fire as insured causes of loss and the 
citrus trees are damaged by hail or fire, 
appraisals for uninsured causes shall be 
made in accordance with Form FCI-78, 
“Request to Exclude Hail and Fire”. 

h. You shall not abandon any acreage to us. 

i. You may not bring suit or action against 
us unless you have complied with all policy 
provisions. If a claim is denied, you may sue 
us in the United States District Court under 
the provisions of 7 U.S.C. 1508(c). You must 
bring suit within 12 months of the date notice 
of denial is mailed to and received by you. 

j. We shall pay the loss within 30 days 
after we reach agreement with you or entry of 
a final judgment. In no instance will we be 
liable for interest or damages in connection 
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with any claim for indemnity, whether we 
approve or disapprove such claim. 

k. If you die, disappear, or are judicially 
declared incompetent, or if you are an entity 
other than an individual and such entity is 
dissolved after insurance attaches for any 
crop year, any indemnity shall be paid to the 
perscn(s) we determine to be beneficially 
entitled thereto. 

1. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we shall be liable 
for loss due to fire only for the smaller of: 

(1) The amount of indemnity determined 
pursuant to this contract without regard to 
any other insurance; or 

(2) The amount by which the loss from fire 
exceeds the indemnity paid or payable under 
such other insurance. For the purposes of this 
section, the amount of loss from fire shall be 
the difference between the fair market value 
of the trees on the unit before the fire and 
after the fire. 

10. Concealment or fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due us if, at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract, and such voidance 
shall be effective as of the beginning of the 
crop year with respect to which such act or 
omission occurred. 

11. Transfer of right to indemnity on 
insured share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity. The transfer must be on 
our form and approved by us. We may collect 
the premium from either you or your 
transferee or both. The transferee shall have 
all rights and responsibilities under by the 
contract. 

12. Assignment of indemnity. 

You may assign to another party your right 
to an indemnity for the crop year only on our 
form and with our approval. The assignee 
shall have the right to submit the loss notices 
and forms required by the contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us, 
you must do all you can to preserve any such 
rights. If we pay you for your loss then your 
right of recovery shall at our option belong to 
us. If we recover more than we paid you plus 
our expenses, the excess shal! be paid to you. 

14. Records and access to grove. 

You shall keep, for two years after the time 
of loss, records of the trees destroyed and/or 
damaged on each unit including separate 
records showing the same information for 
any uninsured acreage. Any person 
designated by us shall have access to such 
records and the grove for purposes related to 
the contract. 

15. Life of contract: Cancellation and 
termination. 

a. This contract shall be in effect for the 
crop year specified on the application and 
may not be canceled for such crop year. 
Thereafter, the contract will continue in force 
for each succeeding crop year unless 


canceled or terminated as provided in this 
section. 

b. This contract and/or insurance on any 
type of citrus trees may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. This contract shall terminate as to any 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: 

(1) If deducted from an indemnity shall be 
the date you sign the claim; or 

(2) If deducted from payment under another 
program administered by the United States 
Department of Agriculture shall be the date 
such payment was approved. 

d. The cancellation and termination dates 
are May 31. 

e. If you die or are judicially declared 
incompetent, or if you are an entity other 
than an individual and such entity is 
dissolved, the contract shall terminate as of 
the date of death, judicial declaration, or 
dissolution. However, if such event occurs 
after insurance attaches for any crop year, 
the contract shall continue in force through 
the crop year and terminate at the end 
thereof. Death of a partner in a partnership 
shall dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons shall dissolve the joint entity. 

f. The contract shall terminate if no 
premium is earned for five consecutive years. 

16. Contract changes. 

We may change any terms and provisions 
of the contract from year to year. If your 
amount of insurance at which indemnities are 
computed is no longer offered, the actuarial 
table shall provide the amount of insurance 
which you shall be deemed to have elected. 
All contract changes shall be available at 
your service office by February 28 preceding 
the cancellation date. Acceptance of any 
changes shall be conclusively presumed in 
the absence of any notice from you to cancel 
the contract. 

17. Meaning of terms. 

For the purposes of Texas citrus tree crop 
insurance: 

a. “Actuarial table” means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the amounts of insurance, coverage 
levels, premium rates, practices, insurable 
and uninsurable acreage, and related 
information regarding citrus tree insurance in 
the county. 

b. “Contiguous land” means land which is 
touching at any point, except land which is 
separated by only a public or private right-of- 
way shall be considered contiguous. 

c. “County” means the county shown on 
the application and any additional land 
located in a local producing area bordering 
on the county, as shown in the actuarial 
table. 

d. “Crop year” means the period beginning 
June 1 and extending through May 31 of the 
following year and shall be designated by the 
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calendar year in which the insurance period 
ends. 

e. “Dehorning” means the cutting back of 
each scaffold limb to a length that is no 
longer than % the height of the tree. 

f. “Destroyed” means trees which are 
damaged to the extent that removal is 
required. 

g. “Insurable acreage” means the land 
classified as insurable by us and shown as 
such in the actuarial table. 

h. “Insured” means the person (owner or 
owners) who submitted the application 
accepted by us. 

i. “Person” means an individual, 
partnership, association, corporation, estate, 
trust, or other business enterprise or legal 
entity, and wherever applicable, a State, a 
political subdivision of a State, or any agency 
thereof. ; 

j. “Service office” means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

k. “Set out” means transplanting the citrus 
tree from the nursery to the grove. 

1. “Total destruction” means the occurrence 
of damage to all trees on the unit in excess of 
80 percent to each tree. 

m. “Unit” means all insurable acreage in 
the county of any one of the tree types 
referred to in section 2, located on contiguous 
land on the date insurance attaches for the 
crop year: 

(1) in which you have a 100 percent share, 
or 

(2) on which you are a joint-owner. 

Land which would otherwise be one unit 
may be divided according to applicable 
guidelines on file in your service office or by 
written agreement with us. Units as herein 
defined will be determined when the acreage 
is reported. Errors in reporting units may be 
corrected by us to conform to applicable 
guidelines when adjusting a loss. We may 
consider any acreage and share thereof 
reported by or for your spouse or child or any 
member of your household to be your bona 
fide share or the bona fide share of any other 
person having an interest therein. 

18. Descriptive headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not intended to 
affect the construction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
shall be made by us. If you disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

All notices required to be given by you 
must be in writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 
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Appendix A.—Counties Designated for Texas 
Citrus Tree Insurance 


The following counties are designated for 
Texas Citrus Tree Insurance under the 
provisions of 7 CFR 440.1. 


State: Texas 


Cameron Willacy 


Hidalgo 
Done in Washington, D.C., on March 5, 
1984. 
Peter F. Cole, 
Secretary, Federal Crop Insurance 
Corporation. 
Dated: March 30, 1984. 
Approved by: 
Merritt W. Sprague, 
Manager. 
{FR Doc. 84-9204 Filed 4-5~84; 8:45 am] 
BILLING CODE 3410-08-M 


Agricultural Marketing Service 


7 CFR Part 910 
[Lemon Reg. 458] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This regulation establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
260,000 cartons during the period April 
8-14, 1984. Such action is needed to 
provide for orderly marketing of fresh 
lemons for the period due to the 
marketing situation confronting the 
lemon industry. 
EFFECTIVE DATE: April 8, 1984. 
FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
Ainal rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291, and has been 
designated a “non-major” rule. William 
T. Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
This final rule is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agriculiural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
The action is based upon 
recommendations and information 
submitted by the Lemon Administrative 


Committee and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the Act. 

This action is consistent with the 
marketing policy currently in effect. The 
committee met publicly on April 3, 1984, 
at Los Angeles, California, to consider 
the current and prospective conditions 
of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The committee 
reports the demand for lemons is good. 

It is further found that it is 
impracticable and contrary to the public 
interest tc give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the Act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the Act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 910 


Marketing Agreements and Orders, 
California, Arizona, Lemons. 


Section 910.758 is added as follows: 


§ 910.758 Lemon Regulation 458. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period April 8, 1984, 
through April 14, 1984, is established at 
260,000 cartons. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
Dated: April 4, 1984. 
Russell L. Hawes, 
Acting Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
{FR Doc. 84-9384 Filed 45-84; 8:45 am] 
BILLING CODE 3410-02-M 


SMALL BUSINESS ADMINISTRATION 


13 CFR Part 121 
Small Business Size Standards; 
Revision 


AGENCY: Small Business Administration. 
ACTION: Final rule; corrections. 


SUMMARY: This document corrects a 


final rule revising Small Business Size 
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Standards published on February 9, 1984 
(49 FR 5024). This action is necessary to 
correct inadvertent and typographical 
errors. 


FOR FURTHER INFORMATION CONTACT: 
Andrew A. Canellas, Director, Size 
Standards Staff, Small Business 
Administration, 1441 L Street, NW., 
Washington, D.C. 20416, Telephone (202) 
653-6373. 

Accordingly, the corrections in FR 
Vol. 49, No. 28; Thursday, February 9, 
1984, are as follows: 

Page 5025, Table 1, last 2 lines. 
“Percent with position in favor of 
proposal”. Should be indented directly 
under the word “Vague”. 

Page 5027, center column, under 
heading “Personnel Supply Services, 
N.E.C.” Line 3 which reads “in Footnote 
13 of the final rule table” Should read 
“in Footnotes 13 and 17 of the final rule 
table” 

Page 5028, Table 2. Words “Mining, 
Construction, Manufacturing, 
Transportation, Wholesale Retail, 
Finance, and Services” should not be 
indented, but should appear under the 
word “Agriculture”. 

Page 5029, 1st column, Table 3. Row 
heading words, “Mining, Construction, 
Manufacturing, Transportation, 
Wholesale, Retail, Finance, and 
Services” should not be indended, but 
rather should be aligned under the word 
“Agriculture”. 

Page 5030, last column, Division B, 
Mining, SIC 1061. “Ferroalloy Ores, 
Except VA nadium.” Should read 
“Ferroalloy Ores, Except Vanadium.” 

Page 5031, center column, below SIC 
1799. Reads “xl .... Base House 
Maintenance '* $7.0". Should read “—— 
Based Housing Maintenance ‘* $7.0" 
(Note: This is not part of SIC 1799, but is 
a special definition pertaining to the 
entire group 17). 

Page 5031, last column, 5th entry from 
bottom. Reads “2271 .... Woven Carpets 
and Rugs .... 50.” Should read 
“2271 .... Woven Carpets and 
Rugs .... 750”. This is no change from the 
prior or proposed rule. This is to correct 
a typesetting error. 

Page 5032, center column, SIC 2611. 
Reads “2611 .... Pulp mills .... 750” Should 
read “2611 .... Pulp Mills 750” 

Page 5036, center column, below SIC 
6515. Reads “Leasing of Building Space 
to .... $10.0” Should read “-—— Leasing of 
Building Space to .... $10.0” (Note: This is 
not part of SIC 6515, but is a special 
definition for the leasing of real estate to 
the Government. The two dashes should 
appear in the SIC column). 

Page 5037, first column, SIC 8081. 
Reads “Oupatient Care Facilities.” 
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Should read “Outpatient Care 
Facilities.” 

Page 5039, first column, line 4 reads 
“the franchisee, the retraints imposed 
on”. Should read “the franchisee, the 
restraints imposed on”. 

Page 5039, last column, § 121.4 (h)(1), 
line 4 reads “fiscal years does not 
exceed $5 million.” Should read “fiscal 
years does not exceed $3.5 million.” As 
explained on page 5028 column 1, top, 
the size standard for surety bonds for 
construction is $3.5 million. This corrects 
the error on page 5039. 

Page 5042, first column, § 121.6(c)(3), 
line 2 reads “salvage timber reserved for 
or involving”. Should read “special 
salvage timber reserved for or 
involving” 

Page 5042, last column, § 121.7{c), 
lines 2 and 3 read “(Policy Directive No. 
65-01; 47 FR 52966, November 24, 1982)” 
Should read “(Policy Directive No. 65- 
01.1; 48 FR 38794, August 26, 1983)” This 
indicates the current policy directive. 

Page 5042, last column, § 121.7(c), line 
7 reads “Program. Under SBIR Program, 
the term”. Should read “Program. Under 
the SBIR Program, the term” 

Page 5042, § 121.8(a) last column, last 
line reads “question is loca ed, except 
that for lease”. Should read “question is 
located, except that for lease”. 

Page 5044, first column, 22 lines from 
bottom, § 121.9(b) line 27, reads “SBA 
Form 355 within the billing period”. 
Should read “SBA Form 355 within the 
filing period” 

Page 5045, first column, § 121.11 (c)(1) 
last line reads “to § 121.4 of this part;” 
Should read “to § 121.8 of this part;” 

Dated: March 30, 1984. 
james C. Sanders, 

Administrator. 
[FR Doc. 84-9286 Filed 45-84; 8:45 am| 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 93 
[Docket No. 22471] 


High Density Traffic 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

action: Clarification of effective date. 


SUMMARY: This document clarifies the 
effective date for the interim final rule 
issued on March 1, 1984 (Amendment 
No. 93-46) concerning the high density 
airport rule. 

FOR FURTHER INFORMATION CONTACT: 
Edward P. Faberman, Deputy Chief 


Counsel, AGC-2, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, D.C. 20591, 
Telephone: (202) 426-3773. 
SUPPLEMENTARY INFORMATION: On 
March 1, 1984, the FAA issued 
Amendment No. 93-46 which revised the 
high density airport rule insofar as it 
applies to O'Hare International, 
Kennedy International, and LaGuardia 
Airports. The amendment increased the 
hours in which limitations at O'Hare are 
applicable and increased the number of 
operations permitted at the airport. The 
amendment also slightly increased the 
number of operations allowed at 
LaGuardia and Kennedy Airports. While 
increasing the number of hourly 
operations permitted at LaGuardia and 
O'Hare Airports, the agency also issued 
maximum limitations for 30 minute 
periods at both airports. 

Amendment No. 93-46 contained an 
April 1, 1984, effective date. A number of 
commenters, both in writing and at 
public hearing held on March 13, 1984, 
requested that the effective date of the 
rule be postponed. The Air 
Transportation Association requested 
that the rule become effective on June 1, 
1984. The Regional Airline Association 
also asked that the effective date be 
extended until June 1, 1984, stating that 
there is no functioning scheduling 
committee for the covered high density 
rule airports and that they need 
additional time to establish allocation 
procedures. United Airlines in its 
comments asked that the agency delay 
bringing in additional capacity until June 
1, 1984. 

The concern of most commenters as to 
the effective date is related to the 
adjustment of schedules to make them 
consistent with the amended rule. There 
is particular concern with the new 30- 
minute limitations. The 30-minute 
limitations were added to the rule as a 
means of increasing available capacity. 
By inserting those limitations the agency 


.was able to increase the hourly 


maximum operations applicable at 
LaGuardia and O'Hare. If this additional 
capacity is not allocated for any period 
of time, it is not necessary for the 30- 
minute limitations to be in effect. 
Therefore, rather than extending the 
effective date until June 1, 1984 (this 
date, of course, is only an estimate as to 
when scheduling agreements may be 
reached), the agency instead will not 
apply the 30-minute and 60-minute 
limitations contained in Amendmen? No. 
93-46, as they apply to air carriers and 
commuters at LaGuardia and O’Hare 
Airports, unless the appropriate 
scheduling committee (either air carrier 
or commuter) advises the agency that it 
has allocated additional capacity at 
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those airports. Thus, if for example the 
air carrier O’Hare scheduling committee 
advises the agency that effective May 
15, 1984, the additional capacity allowed 
by the rule has been allocated, then on 
May 15 the 30-minute and 60-minute 
limitations of Amendment 93-46 at 
O’Hare will apply to all air carrier 
operations. The date of agreement at 
each airport may be different and, thus, 
the rule would be applied on different 
dates but in each case the rule would be 
applied at the earliest possible date, 
which is the date that the scheduling 
committees agree on a schedule for the 
particular airport. However, if a 
scheduling committee deadlocks, the 
rule would be applied when the 
Department allocates the slots under a 
deadlock breaking mechanism. 

In accordance with comments 
submitted during the written comment 
period and at the public hearing, the 
agency is currently reviewing the issue 
of a scheduling committee deadlock 
breaking mechanism. The agency hopes 
to respond to that issue as well as others 
raised by the commenters within the 
next several weeks. As stated in the 
interim final rule issued on March 1, 
1984, the high density rule will be 
reviewed again in six to nine months, 
with all unwarranted restrictions being 
eliminated, effective January 1, 1985. 

Issued in Washington, D.C., on April 3, 
1984. 

Michael J. Fenello, 

Acting Administrator. 

[FR Doc. 84-9220 Filed 4~4-84; 10:29 am] 
BILLING CODE 4910-13-™ 


FEDERAL TRADE COMMISSION 
16 CFR Part 13 
[Docket 9164] 


Schiumberger, Ltd., et al.; Prohibited 
Trade Practices, and Affirmative 
Corrective Actions 


AGENCY: Federal Trade Commission. 
ACTION: Dismissal Order. 


SUMMARY: On Feb. 17, 1984, the Federal 
Trade Commission issued an order 
dismissing the complaint against 
Schlumberger, Ltd., citing “changed 
circumstances since the issuance of the 
Commission's complaint.” 


DATES: Complaint issued Jan. 28, 1983. 
Dismissal Order issued Feb. 17, 1984." 


* Copies of the Complaint filed with the original 
document. 
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FOR FURTHER INFORMATION CONTACT: 
FTC/C, Timothy J. Muris, Washington, 
D.C. 20580 (202) 523-3601. 
SUPPLEMENTARY INFORMATION: In the 
Matter of Schlumberger, Ltd., a 
corporation, Fairchild Camera and 
Instrument, a corporation, and Accutest 
Corporation, a corporation. 


List of Subjects in 16 CFR Part 13 


Computer controlled test systems, 
Trade practices. 


(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret or 
apply sec. 5, 38 Stat. 719, as amended; sec. 7, 
38 Stat. 731, as amended: 15 U.S.C. 45, 18) 


Before Federal Trade Commission 
[Docket No. 9164] 


Order 


In the Matter of Schlumberger, Ltd., a 
corporation; Fairchild Camera and 
Instrument, a corporation; and Accutest 
Corporation, a corporation. 

The respondents in this matter have moved 
to dismiss the complaint on the grounds of 
changed circumstances since the issuance of 
the Commission's complaint. Complaint 
counsel do not oppose the motion. The 
motion is granted and the complaint in this 
matter is dismissed. 

It is so ordered. 


By the Commission. Commissioner 
Pertschuk dissented. . 


Issued: February 17, 1984. 
Emily H. Rock, 
Secretary. 


Dissenting Statement of Commissioner 
Pertschuk in the Matter of Schlumberger, 
Ltd., et al. 

[Docket No. 9164] 

February 17, 1984. 

I agree that Schlumberger’s divestiture of 
Accutest adequately resolves the immediate 
antitrust problem involved in this proceeding. 
However, I cannot support the Commission's 
decision to dismiss the complaint because it 
leaves unresolved the important question of 
the need for a prospective order subjecting 
future acquisitions by Schlumberger to the 
prior approval of the Commission. 

The administrative law judge, the parties, 
and the Commission have decided that in 
light of the Accutest divestiture further 
litigation over the sole issue of prospective 
relief would be an unjustified expenditure of 
resources. As I understand the law, this is not 
the correct test for deciding whether an order 
is justified. That test is whether, regardless of 
abandonment of the alleged unlawful conduct 
during the course of litigation, there is a 
“congnizable danger of recurrence” of 
similarly unlawful behavior by the 
respondent in the future. United States v. W. 
T. Grant, Co., 345 U.S. 629 (1953). Moreover, 
in deciding whether further litigation here is 
necessary, we must consider the value of the 
Commission's well-established policy 
favoring fencing-in orders in merger cases. In 
merger cases specifically, the Commission 
has reconginzed that “prophylactic relief, not 
merely the after-the-fact remedy of 


divestiture, is essential if the Congressional 
policy expressed in Secton 7 of the Clayton 
Act is to be effectively carried out * * *.” 
Beatric Foods Co., 68 F.T.C. 1003, 1066 (1965). 
Such relief deters illegal behavior not only by 
the respondent in the case at hand but other 
firms as well, thus serving broad law 
enforcement objectives. Until and unless the 
Commission can reasonably conclude on the 
basis of the record in this proceeding that 
Schlumberger is unlikely to make any 
similarly suspect acquisitions in the future, 
this case is not moot and should be continued 
in the public interest. 

Though agreeing to Schlumberger’s motion 
to dismiss, complaint counsel actually have 
made a powerful case for coutinuing this 
litigation to consider the necessity for a 
prospective remedy. They have argued that: 

A ten year ban is particularly appropriate 
in this case for three reasons. First, 
Schlumberger/Fairchild have a proclivity for 
expanding their presence in the ATE industry 
through acquisition, having made six 
acquisitions in the overall industry and four 
in the particular markets alleged in the 
Compliant. Second, in reporting the 
acquisition of Accutest pursuant to the Hart- 
Scott-Rodino Act's Premerger Notificiation 
Form, Schlumberger reported its sales of 
semiconductor test equipment under a 
standard industrial classification code 
number not found in Bureau of Census 
Publications. A ten year prior approval 
requirement would reduce the likelihood that 
any future acquisitions would be 
consummated prior to full Commission 
review. Finally, even if the requirements of 
the H-S-R Act are adhered to, because of the 
extremely high technology involved in these 
markéts, acquisitions not reportable under 
the Hart-Scott-Rodino Premerger Act may be 
competitively quite significant if they involve 
small firms that are technological innovators. 
Complaint Counsel's assent to Respondents’ 
Motions to Dismiss, Sept. 13, 1983, at 3. 

After chronicling these cogent reasons 
favoring litigation over the issue of “prior 
approval,” complaint counsel lamely 
recommend dismissal of the complaint 
because “litigation of this matter will require 
the expenditure of significant resources 

. -” not warranted “solely to achieve a ten 
year merger ban.” This conclusion, adopted 
by the Commission, is difficult to understand. 
If a prior approval requirement seems 
“particularly appropriate” at this juncture of 
the case to protect the public against possible 
anticompetitive acquisitions by Schlumberger 
in the future, then the Commission is duty- 
bound to pursue it, even if that means more 
litigation. 

The majority's decision to dismiss the 
complaint, particularly in circumstances 
where a prospective order may well be 
appropriate, is flatly inconsistent with the 
Commission's policy of insisting on prior 
approval provisions where necessary in 
merger cases. The policy recognizes that prior 
approval provisions serve both as an efficient 
fencing-in measure against repetitions of 
unlawful conduct by the same firm and as a 
deterrent against possibly illegal mergers by 
other firms. Until this case at least, prior 
approval has remained an important remedial 
tool in merger law enforcement. Indeed, past 
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Commission merger orders have invariably 
had prior approval provisions. Moreover, just 
last year the Commission turned down a 
respondent's request for the complete 
elimination of a prior approval provision from 
an outstanding order. Damon Corp., C-2916 
(March 29, 1983). 

It is sometimes argued that the Hart-Scott- 
Rodino Act reporting requirements obviate 
the need for prior approval provisions in 
Commission orders. But the Hart-Scott- 
Rodino Act is just that, a reporting act, not an 
approval requirement. The Act's reporting 
requirements neither reach nor prevent all 
anticompetitive acquisitions. The reporting 
party can consummate the acquisition unless 
the Commission takes affirmative legal 
action to prevent it, and if the acquisition 
does go forward, expensive litigation is 
necessary to “unscramble” it. Further, as the 
H-S-R misreporting episode in this very case 
showed, the Act does not guarantee that the 
Commission will automatically uncover all 
anticompetitive overlaps even when an 
acquisition is reported. Until today, the 
Commission's consistent policy of including 
prior approval clauses in merger orders has 
been a clear indication that the Commission 
has not felt that Hart-Scott-Rodino offers 
perfect or even sufficient protection. 

The message that today’s decision sends to 
aggressive firms is that they can gamble 
fairly painlessly in entering into mergers and 
acquisitions of dubious legality under the 
Clayton and FTC Acts. If sued by the 
Commission—itself a rather remote prospect 
in the current administration—they can 
extricate themselves from a sticky legal 
situation through simple divestiture and move 
on, scot-free, to their next legally risky 
acquisition. Moreover, it would not be 
surprising if this decision precipitated an 
avalanche of petitions for relief from prior 
approval provisions from companies 
presently under FTC merger orders. The time 
and resources consumed by these appeals— 
not to mention the cost to the public—will, I 
suspect, end up being far greater than the 
relatively small expense of continuing this 
litigation over the question of whether to 
impose a prior approval requirement on 
Schlumberger. 


[FR Doc. 84-9205 Filed 4-5-84; 8:45 am] 
BILLING CODE 6750-01-M 


16 CFR Part 436 


Disclosure Requirements and 
Prohibitions Concerning Franchising 
and Business Opportunity Ventures 


AGENCY: Federal Trade Commission. 


‘ACTION: Grant of petitions for 


exemption. 


summary: On November 22, 1982 (47 FR 
52410), the Commission published a 
request for public comment on petitions 
for exemption from the requirements of 
the Franchise Rule that had been filed 
by several automobile companies. After 
reviewing the public comments, the 
Commission has determined that the 





provisions of Part 436 shall not apply to 
the advertising, offering, licensing, 
contracting, sales or other promotion of 
dealerships for the sale of motor 
vehicles by the following companies: 
Volkswagen of America, Inc.; 
Volkswagen Mid-America, Inc.; Gulf 
States Toyota, Inc.; Southeast Toyota 
Distributors, Inc.; Mid-Atlantic Toyota 
Distributors, Inc.; Subaru of New 
England, Inc.; Distributors, Inc.; Subaru 
Distributors Corp.; Subaru Northwest, 
Inc.; Subaru Mid-America, Inc.; Subaru 
South, Inc.; Penn Jersey Subaru, Inc.; 
and Southwest Star Corp. 

EFFECTIVE DATE: April 6, 1984. 
aporess: Federal Trade Commission, 
6th & Pennsylvania Avenue, NW., 
Washington, DC 20580. 

FOR FURTHER INFORMATION CONTACT: 
FTC/PC-B-800-9, Neil J. Blickman, 
Federal Trade Commission, 600 E Street, 
NW., (6th Floor), Washington, DC 20580 
((202) 376-2805). 

SUPPLEMENTARY INFORMATION: 


Before Federal Trade Commission 


Order Granting Exemption 


In the Matter of Petitions for Exemption 
from Trade Regulation Rule Entitled 
“Disclosure Requirements and Prohibitions 

ing Franchising and Business 
Opportunity Ventures” filed by Volkswagen 
of America, Inc. and Twelve Independent 
Distributors of Subaru, Toyota and 
Volkswagen Motor Vehicles. 

On November 22, 1982, the Commission 
published a notice in the Federal Register 
soliciting comments on petitions filed by 
Volkswagen of America, Inc. and by eleven 
unrelated and independently owned and 
operated corporations engaged in the regional 
distribution of Subaru and Toyota motor 
vehicles. During the exemption proceeding, a 
petition from Volkswagen Mid-America, Inc. 
also was received and fully considered by the 
Commission. These petitions sought an 
exemption, pursuant to Section 18(g) of the 
Federal Trade Commission Act, from 
coverage under the Commission's Trade 
Regulation Rule entitled “Disclosure 
Requirements and Prohibitions Concerning 
Franchising and Business Opportunity 
Ventures.” In accordance with Section 18(g), 
the Commission conducted an exemption 
proceeding under Section 553 of the 
Administrative Procedure Act, 5 U.S.C. 553. 
The original 60-day public comment period 
was extended upon request of a proposed 
commenter and concluded on February 28, 
1983. The Commission has reviewed the 
petitions and the comments received in 
response to the notice and concludes that the 
Petitioners’ requests for an exemption should 
be granted. 

The statutory standard for exemption 
requires a determination of whether or not 
the application of the Trade Regulation Rule 
to any person or class of persons is 
“necessary to prevent the unfair or deceptive 
act or practice to which the rule relates.” The 
Commission's Statement of Basis and 


Purpose for the Franchise Rule concluded 
that deceptive acts or practices in the 
marketing of franchises or business 
opportunities had a greater chance of 
occurring in instances where there was: 

(1) A relative lack of business 
sophistication of the proposed franchisee, 

(2) A lack of adequate time for franchisees 
to review complex franchise agreements prior 
to establishment of the franchise relationship, 
and 

(3) A serious informational imbalance 
between the franchisor and the franchisee 
such that the franchisee often was unaware 
of relevant and essential facts germane to the 
proposed investment. 

The Commission's Franchise Rule employs 
a regulatory scheme of pre-sale disclosure of 
material information in an effort to neutralize 
the potential for deceptive acts and practices 
where the above-described conditions are 
present. However, if these conditions are not 
present, then a regulatory remedy designed to 
eliminate them is likely to be unnecessary. 

Our review of the record in this proceeding 
indicates that an exemption is warranted. 
Petitioners have convincingly demonstrated 
the absence of the major conditions which 
actively contribute to the existence of unfair 
or deceptive acts or practices in the sale of 
franchises. 

The petitions show that prospective motor 
vehicle dealers make extraordinarily large 
investments. As a practical matter, 
investments of this size and scope involve 
knowledgeable, experienced investors, the 
use of independent business advisors, and an 
extended period of negotiation. The record is 
consistent with the conclusion that the 
transactions negotiated by such 
knowledgeable investors over time and with 
the aid of business advisors produce the pre- 
sale information disclosure necessary to 
ensure that investment decisions are the 
product of an informed assessment of the 
potential risks and benefits of the proposed 
investment. Indeed, the Commission once 
before reviewed the potential for unfair or 
deceptive acts or practices in connection with 
the sale of automobile dealerships and found 
an absence of significant abuse by 
automobile company franchisors. By Order 
dated July 17, 1980, the Commission granted 
the exemption petitions filed by the 
Automobile Importers of America, Inc. on 
behalf of its Members and Subscribing 
Members and by the American Motors 
Corporation. 

It thus appears that Petitioners’ present 
sales transactions are accomplishing, now, 
what the Rule was intended to achieve 
through the required dissemination of a 
variety of disclosures. Because (i) the 
conditions most likely to lead to consumer 
abuses are absent from Petitioners’ sale of 
dealerships for the sale of motor vehicles and 
(ii) such sales transactions include sufficient 
disclosure to ensure that the prospective 
investor is in the position to make an 
informed decision, the Commission finds that 
the application of the Franchise Rule to 
Petitioners’ sale of dealerships for the sale of 
motor vehicles is not necessary to prevent the 
unfair or deceptive acts or practices to which 
the Rule relates. 

The record does not provide an adequate 
basis for exemption of all motor vehicle 
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manufacturers, distributors and dealerships 
as a class. The Commission will continue to 
review exemption petitions on a case-by-case 
basis in light of the statutory standard for 
exemption pursuant to Section 18(g) of the 
Federal Trade Commission Act. 


List of Subjects in 16 CFR Part 436 
Trade practices and franchising. 


Accordingly, the Commission has 
determined that the provisions of Part 
436 shall not apply to the advertising, 
offering, licensing, contracting, sale or 
other promotion of dealerships for the 
sale of motor vehicles by the following 
companies or their subsidiaries: 


Volkswagen of America, Inc. 
Volkswagen Mid-America, Inc. 
Gulf States Toyota, Inc. 

Southeast Toyota Distributors, Inc. 
Mid-Atlantic Toyota Distributors, Inc. 
Subaru of New England, Inc. 
Distributors, Inc. 

Subaru Distributors Corp. 

Subaru Northwest, Inc. 

Subaru Mid-America, Inc. 

Subaru South, Inc. 

Penn Jersey Subaru, Inc. 
Southwest Star Corp. 


The Commission also lifts a 
temporary stay of the Franchise Rule 
previously granted to the automobile 
company Petitioners (47 FR 52410) 
pending the Commission's final decision 
on the exemption requests. 

It is so ordered. 


By the Commission. 
Issued: October 28, 1983. 
Benjamin I. Berman, 
Acting Secretary. 
[FR Doc. 84-9230 Filed 45-84; 8:45 am| 
BILLING CODE 6750-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 200 


[Release Nos. 33-6521A; 34-20788A; 35- 
23260A; 39-896A; [C-13841A; IA-904A] 


Organization and Address Changes; 
Correction 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Final rule; correction. 


SUMMARY: This document corrects an 
address of a regional office that 
appeared in final regulations published 
March 30, 1984 (49 FR 12684). 

FOR FURTHER INFORMATION CONTACT: 
George G. Kundahl, Executive Director, 
SEC, 450 Fifth Street, NW., Washington, 
D.C. 20549-6004 (202) 272-2700. 
SUPPLEMENTARY INFORMATION: The 
following corrections are made at-FR 
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Doc. 84-8472 appearing on page 12684 in 
the issue of March 30, 1984. 


§ 200.11 [Corrected] 

1. On_page 12684, column 3, 17 CFR 
200.11(b) under Region 6 remove the 
words “Two Park Central” in the 
address for the Regional Administrator. 


§ 200.80 [Corrected] 

2. On page 12686, column 2, 17 CFR 
200.80(c){4)(iii), in the address of the 
Denver Regional Office, remove the 
words “Two Park Central.” 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 64-9195 Filed 4-5-4; 6:45 am] 
BILLING CODE 8010-01-m 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 101 
[Docket No. 77N-0404) 


Food Labeling; Protein Products; 
Warning Labeling 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is establishing 
label warning requirements for certain 
protein products that may be used to 
reduce weight. FDA is establishing these 
requirements because of evidence that 
very low calorie diets consisting 
primarily of protein may cause serious 
medical problems or death. The warning 
requirements will alert consumers of 
potential hazards of consuming these 
products in diets of 400 Calories or less. 
pate: Effective August 6, 1984 for all 
affected protein products initially 
introduced or initially delivered for 
introduction into interstate commerce. 
FOR FURTHER INFORMATION CONTACT: 
Victor P. Frattali, Center for Food Safety 
and Applied Nutrition (formerly Bureau 
of Foods) (HFF-261), Food and Drug 
Administration, 200 C St. SW., 
Washington, DC 20204. 202-245-1064. 
SUPPLEMENTARY INFORMATION: 


I, General Background 


In the Federal Register of December 2, 
1977 (42 FR 61285), FDA proposed to 
require warnings on the labels and 
labeling of protein products that may be 
used for weight reduction. The proposal 
was issued upon receipt by FDA and the 
Centers for Disease Control (CDC) of 
numerous reports of illness and death 
associated with the use of such products 
in very low calorie diets for rapid weight 


loss. FDA published a tentative final 
rule in the Federal Register of December 
29, 1978 (43 FR 60883). Because the 
tentative final rule differed substantially 
from the proposal, an additional 60-day 
period was provided to allow interested 
parties te comment. Since that time, a 
significant evidence has accumulated 
supporting the hypothesis that 
prolonged use of these protein products 
for rapid weight loss is related to the 
sudden onset of cardiac arrhythmias 
and death in otherwise healthy 
individuals. 

In the Federal Register of April 4, 1980 
(45 FR 22904), FDA published a final rule 
requiring three different warnings for 
protein products deriving more than 50 
percent of their total caloric value from 
either whole protein, protein 
hydrolysates, amino acid mixtures, or a 
combination of these ingredients and 
promoted for use to reduce weight or as 
food supplements. The first warning 
applied to protein products promoted for 


- weight reduction and required a warning 


statement cautioning consumers about | 
the potential consequences of serious 
illness or death. A second, less severe, 
warning was required for protein 
products promoted for weight loss when 
accompanied with a diet plan providing 
800 or more Calories per day, and a 
third less severe warning for protein 
products intended for use as 
supplements to normal diets. 

On May 5, 1980, the Council for 
Responsible Nutrition, a trade 
association whose membership includes 
manufacturers of dry, whole protein 
products, filed suit in the District Court 
for the District of Columbia seeking 
declaratory and injunctive relief to 
invalidate the protein products warning 
label regulation. 

On August 1, 1980, Judge Joyce Hens 
Green issued a decision in which she 
held that FDA has legal authority and 
adequate evidence to impose a label 
warning requirement on dry, whole 
protein products to denote the health 
risks that might arise from such products 
while dieting. Council For Responsible 
Nutrition v. Goyan, No. 80-1124 (D.D.C. 
August 1, 1980). Specifically, the court 
upheld the overall labeling scheme 
adopted by the agency in which the 
severity of the warning lessened as the 
likelihood for misuse of the product 
lessened. In upholding the second and 
third warnings, the court stated that 
“there is no basis for invalidating the 
defendants’ efforts to impose the second 
and third warnings on dry, whale 
protein products promoted for use in 
nutritionally balanced diets of 800 or 
more [C]alories and on dry, whole 
protein products promoted as food 
supplements.” (Jd. at 20-21.) The court 
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further held that the first warning was 
valid as it applied to dry, whole protein 
products promoted in diets of less than 
400 Calories per day. (Jd. at 18-19.) 

The court did find, however, that there 
was insufficient evidence to support 
FDA's finding that diets between 400 
and 800 Calories per day may cause 
serious illness or death and therefore 
invalidated the regulation to the extent 
that it required warnings informing 
consumers that diets between 400 and 
800 Calories per day may cause serious 
illness or death. The court remanded 
this portion of the regulation to FDA “for 
further study and the formulation of . 
sufficient evidence to support its rule as 
presently drawn or to enable it to create 
any new warning or warnings that may 
be required.” (/d. at 21.) Because of the 
court's view that it would be inequitable 
and unwise to place the second and 
third warnings into effect while 
remanding the first, the court’s remand 
encompassed the entire regulation. FDA 
withdrew the regulation in the Federal 
Register of October 10, 1980 (45 FR 
67319). 

On June 26, 1980, a second legal action 
was filed in the District Court for the 
Southern District of New York by the 
National Nutritional Foods Association, 
a trade association representing 
manufacturers of liquid as well as 
powdered protein products. This case is 
now being held in abeyance as a result 
of FDA's decision to reopen the 
rulemaking proceeding and the proposal 
to revise the regulation described in the 
next paragraph. 

After reexamining the record of the 
rulemaking proceeding, and following 
the remand instructions of Judge Green, 
FDA, in the Federal Register of June 11, 
1982 (47 FR 25379), proposed a revised 
rule for requiring label warnings on 
protein products. 

The proposal stated that the label and 
labeling of any food product in liquid, 
powdered, tablet, capsule, or similar 
form that derives 50 percent of its total 
caloric value from either whole protein, 
protein hydrolysates, amino acid 
mixtures, or a combination of these, and 
that is represented on the label or in 
labeling or is otherwise promoted for 
use to reduce weight shall bear the 
following warning: 

Warning—Very low calorie protein diets 
(below 400 Calories per day) may cause 
serious illness or death. Do Not Use for 
Weight Reduction Without Medical 
Supervision. Not for use by infants, children, 
or pregnant or nursing women. 


(This statement hereafter is referred to 
as the “first warning.”) 
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The proposal stated that products 
required to bear the first warning would 
be exempt from the requirement if the 
products are promoted as part of a 
nutritionally balanced diet plan 
providing 400 or more Calories 
(kilocalories) per day and the label or 
labeling of the product specifies the diet 
plan in detail or provides a brief 
description of that plan and adequate 
information describing where the 
detailed diet plan may be obtained and 
the label and labeling bear the following 
statement: 

Notice—Use only as directed in the diet 
plan described herewith (the name and 
specific location in labeling of the diet plan 
may be included in this statement in place of 
“diet plan described herewith"). Do not use 
as the sole or primary source of calories for 
weight reduction. 

(This statement hereafter is referred to 
as the “second warning.”) 

The proposal further stated that the 
label and labeling of food products 
promoted or intended for dietary (food) 
supplementation that derive more than 
50 percent of their total caloric value 
from either whole protein, protein 
hydrolysates, amino acid mixtures, or a 
combination of these, and that are 
promoted specifically for purposes other 
than weight reduction shall bear the 
following statement: 

Notice—Use this product as a food 


supplement only. Do not use for weight 
reduction. 


(This statemént hereafter is referred to 
as the “third warning.”) 

Finally, other proposed provisions 
stated that all label or labeling 
statements would be separate from and 
in addition to any labeling requirements 
promulgated by the Federal Trade 
Commission for protein supplements, 
and that the warning and notice 
statements were required to appear 
prominently and conspicuously on the 
principal display panel of the package 
label and in any other labeling. 


Ii. Summary of Differences Between the 
Proposed Rule and the Final Rule 


Comments received in response to the 
June 11, 1982 proposed rule prompted 
the revisions that have been 
incorporated into this final rule. The 
final rule differs from the proposal in the 
following respects: 

1. Section 101.17(d)(1) (21 CFR 
101.17(d)(1)) has been modified to make 
clear that medical supervision is 
recommended only for the use of protein 
products in weight reduction plans 
involving extremely low calorie diets 
and to provide for the labeling flexibility 
needed for products which are promoted 
or may be used for several uses. 


2. Section 101.17(d)}(2) has been 
modified to make clear that the warning 
focuses on preventing misuse of protein 
products in diets of less than 400 
Calories per day and to provide for the 
labeling flexibility needed for products 
which are promoted or may be used for 
several uses. 

3. Section 101.17(d)(3) has been 
modified to provide for the labeling 
flexibility needed for products which are 
promoted or may be used for several 
uses. 

4. Proposed § 101.17(d)(4) has been 
deleted because it is no longer 
necessary as a result of the 
modifications to § 101.17(d) (2) and (3). 

5. Section 101.17(d) (1), (2), and (3) has 
been modified by substituting the term 
“represented” for “promoted” to define 
more clearly the scope of the first, 
second, and third warnings. 


Ill. Summary of Comments and Agency 
Responses 


Forty-seven comments were received 
in response to the June 11, 1982 
proposed rule. The comments ranged 
from those advocating that the rule be 
expanded to include diet products other 
than protein products to those 
contending that the rule is unnecessary 
because the problem has subsided. 
Comments from the scientific 
community almost unanimously 
supported the rule; most favored 
expanding it to include all food products 
promoted in diets providing 400 Calories 
or less per day, and some stated: that 
any diet providing 800 Calories or less 
per day should not be undertaken 
without medical supervision. Industry 
comments, on the other hand, were 
generally opposed to any label warning 
requirement on the ground that it is 
unnecessary because there have not 
been any reported deaths or serious 
illnesses associated with the use of the 
protein products subject to the rule since 
April 1980. 

In deciding to promulgate this final 
rule, the agency has taken a fresh look 
at the entire issue of risks associated 
with very low calorie diets. The agency 
emphasizes that in reevaluating the 
need for a regulation the agency did not 
consider itself limited to the minimum 
requirements of Judge Green's remand 
and has reevaluated the regulation as a 
whole. 

Dieting continues to be a very 
common and popular activity among 
Americans of all ages. Protein products 
subject to the warning regulation 
continue to be recommended for use and 
used in very low calorie diets. 
Moreover, very low calorie diet products 
that are not subject to the warning 
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regulation have also become very 
popular. One of these diet products is 
promoted with a diet plan that is said to 
provide only 330 Calories per day. 
(Several comments addressed this diet 
and the agency's response to these 
comments is set forth below under 
comment 1.) There have been reports of 
serious illnesses and deaths in persons 
who either were on or had recently 
completed this diet. Although FDA has 
not completed its evaluation of the 
information relating to this diet and is 
not prepared at this time to propose any 
action with respect to the diet, the 
agency is concerned about the 
continuing popularity of very low calorie 
diets in general and the possibility that 
very low calorie protein diets could 
again become popular. More important, 
no substantive scientific evidence was 
submitted in response to the proposal 
that in any way alters the agency’s 
conclusion that there is an association 
between very low calorie protein diets 
and sudden and unexpected death due 
to cardiac arrhythmias. The seriousness 
of this risk in a situation in which the 
average consumer might be unaware of 
the risk necessitates a labeling warning 
about the potential harm associated 
with the use of protein products in very 
low calorie diets. The agency has the 
responsibility to prevent harm, and it is 
the agency's judgment that the best 
means to ensure that such harm does 
not recur is to issue the protein products 
label warning regulation. 

A summary of the comments received 
and FDA's responses to them are set 
forth below. FDA also incorporates by 
reference in this document the evidence 
and discussion contained in FDA's 
initial protein products proposal 
(December 28, 1977; 42 FR 61285), the 
tentative final rule (December 29, 1978; 
43 FR 60883), and the final rule (April 4, 
1980; 45 FR 22904). 


A. Scientific Issues 


1. A substantial number of comments 
recommended that all very low calorie 
diets or all diet products promoted for 
use in diets below 400 Calories be 
included within the scope of the 
proposed rule. A number of these 
comments specifically referred to the 
Cambridge Diet,and its associated 
products. The Cambridge Diet Plan 
promotes the use of Cambridge Diet 
products in amounts that provide 
approximately 330 Calories per day to 
achieve rapid weight loss. Because these 
products derive less than 50 percent of 
their total caloric value from protein. 
ingredients, they fall outside the scope 
of the proposed label warning rule. 
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FDA has decided not to expand the 
scope of this final rule beyond that 
which was proposed. Hence, the rule 
does not apply to products used with 
such diets as the Cambridge Diet. This 
decision should not be interpreted as a 
final decision on whether all very low 
calorie diet products should bear label 
warnings. The agency may yet propose 
to expand the scope of the protein 
products rule or to promulgate a 
separate rule for other products. To 
date, however, only the protein products 
subject to this rule have been 
determined to present a risk sufficient to 
require label warnings. Accordingly, the 
promulgation of a broader rule at this 
time is not appropriate. 

Through its field offices, FDA has 
been monitoring reports of adverse 
health effects claimed to be associated 
with or attributed by consumers to the 
Cambride Diet and other diet plans or 
weight reduction products. By late 1982, 
more than 130 reports of adverse 
reactions and effects had been received. 
Most of these complaints and reports 
involved nausea, vomiting, and 
headaches, although some were more 
serious, including reports of six deaths 
and four hospitalizations for conditions 
such as hypotension {low blood 
pressure), hypokalemia (low blood 
potassium), and cardiac irregularities, 
which may have been associated with 
use of these products. 

These complaints and reports are 
difficult to assess for a number of 
reasons including the following: 
Adherence to the diet was not strict or 
was of relatively short duration; the 
decedent had a medical history of a 
serious condition such as diabetes; or 
the family of the decedent refused to 
release needed medical records. 
Similarly, the information on the few 
cases involving hospitalization is 
difficult to assess because of 
complicating circumstances. For 
example, the hospitalized individual 
may have been dieting while using 
prescribed medications without having 
obtained the advice of a health 
practitioner. 

The agency is still evaluating the 
information described above and has 
yet to reach any final conclusions. 
Accordingly, FDA has decided to issue a 
final rule of basically the same scope as 
was proposed and not to expand the 
rule to include products other than those 
for which coverage was proposed. 
Nevertheless, FDA intends to continue 
monitoring closely all reports of adverse 
health effects associated with any 
product promoted for use in an extreme 
weight loss diet, and will initiate 
whatever action is deemed necessary to 


safeguard the public health if the agency 
concludes that such action is warranted. 
The agency also will take appropriate 
action on any petition based on 
scientific, medical, or other evidence 
demonstrating that a product or 
products not within the scope of the rule 
should be included. 

2. One comment argued that there is 
no evidence in the record that either 
whole protein powders not promoted for 
weight reduction or whole protein 
powders promoted for moderate weight 
reduction are likely to be used in diets 
providing less than 400 Calories per day. 
The comment argued that the 
information cited by the agency, such as 
the reports of deaths or injuries 
associated with very low calorie whole 
protein diets and a telephone survey 
conducted by FDA in 1977, do not 
support the agency’s position that such 
whole protein powders should be 
required to bear label warnings. 

The issue of whether whole protein 
powders not promoted for weight 
reduction or promoted for moderate 
weight reduction should be subject to 
the proposed label warning regulation 
has been the subject of considerable 
dispute and extensive and painstaking 
consideration by the agency both during 
the course of each phase of this 
rulemaking proceeding and during 
judicial review of the previous rule. The 
agency has concluded that label 
warnings are necessary on products 
composed of whole protein powders and 
recommended for use as food 
ae or for moderate weight 
oss. 

The agency believes that the most 
important consideration is whether 
whole:protein powders present a risk of 
serious injury or death when used in 
diets of less than 400 Calories per day. 
During the period between August 1977 
and April 1980, FDA received more than 
60 reports of deaths associated with 
very low calorie protein diet products. 
FDA established strict criteria for 
determining whether these deaths could 
be attributed to the use of protein 
products in very low calorie diets. The 
primary criterion was whether the death 
was a sudden cardiac-related death in 
an individual with no significant 
underlying heart disease who either was 
on a low calorie diet or had recently 
discontinued such a diet. Seventeen of 
the reported deaths met this criterion. 
These deaths involved both liquid and 
powdered whole protein products. CDC 
reached the following conclusion about 
these 17 reports: 

Use of the liquid protein diet and its 
variations for prolonged periods was 
associated with a significantly increased risk 


of dying suddenly from a cardiac arrhythmia 
resulting from myocardial damage. The 
clinical, electrocardiographic, and pathologic 
pattern of these deaths was highly suggestive 
of death by starvation. The exact mechanism 
of such deaths remains in question, but does 
not appear to be related to the quality of the 
protein consumed, the daily dosage of 
potassium, or the types of medical care 
received. 


CDC Report at 11. (This report has been 
filed with FDA’s Dockets Management 
Branch as Ref. 055.) 


Of the 17 death reports, 3 involved the 
use in whole or in part of high quality 
protein, and in 2 of these cases the 
protein was in powdered form. One of 
these cases (Case No. 56) involved the 
exclusive use of a product containing 
high quality protein ingredients (milk 
and egg protein), carbohydrate, fat, and 
essential minerals and electrolytes. 
While on a 7-month diet, the decedent 
also consumed a multivitamin 
preparation and supplemental 
potassium. A second case (Case No. 37) 
involved the use of a high quality 
powdered protein product which 
contributed about 200 Calories per day 
for approximately the last half of a 
weight reduction diet. The remaining 180 
Calories per day came from 
carbohydrate and a second gelatin- 
derived protein product. During the first 
half of the 24-week diet, a typical 
gelatin-derived “predigested liquid 
protein” product was consumed in an 
amount sufficient to provide 
approximately 360 Calories per day. In a 
third case from among the 17 “cardiac” 
deaths without antecedent disease, the 
individual had followed for the major 
part of her dieting period a weight loss 
regimen which consisted of a daily 
intake of 4 cooked egg whites as a 
source of protein. These three cases 
support the conclusion that the 
biological quality of the protein used in 
the diets in question is not a major 
factor relative to causation of death. 

In support of its argument that dry, 
whole protein products are safer than 
liquid protein products, the comment 
also argues that the protein efficiency 
ratio (PER) of dry, whole protein is 
higher than that of liquid protein. A 
protein’s PER is determined by 
measuring the amount of protein 
consumed and the weight gained by 
young rats fed a marginal protein diet 
adequate in all other nutrients. The PER 
is expressed in terms of the ratio of 
weight gained to the weight of protein 
consumed. The PER of dry, whole 
protein usually ranges from 2.0 to 2.5 
while the PER of both collagen and 
hydrolyzed collagen is often negative, 


‘ 
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meaning that young rats fed this type of 
protein lose weight. 

The agency does not agree that these 
data demonstrate the safety of dry, 
whole protein in humans when used in 
very low calorie diets. The composition 
of the diet for the PER test and a weight 
reduction diet deriving most of its 
calories from protein are quite different. 
The PER diet consists of a marginal 
amount of protein and adequate 
amounts of carbohydrate, fat, and other 
nutrients. A weight reduction diet of less 
than 400 Calories and deriving more 
than:50 percent of its caloric value from 
protein would not provide adequate 
amounts of carbohydrate, fat, and 
possibly other nutrients. Thus, the 
results in the PER rat studies cannot be 
extrapolated to humans. 

A recent study conducted at the 
University of California at Los Angeles 
(UCLA) examined the difference 
between whole protein and liquid 
protein when used by humans in a very 
low calorie diet. The study involved 10 
obese male subjects divided equally 
between two test groups: one fed a low 
calorie, low quality protein diet, and the 
other fed a high quality soy protein diet. 
The average and the range for daily 
caloric intake for the low and high 
biological quality protein diet groups 
were 372 (302 to 455) Calories per day 
and 416 (361 to 476) Calories per day, 
respectively. The study was intended to 
determine whether there was any 
significant difference in mean nitrogen 
balance between the two groups. 
Nitrogen balance is a measure of the 
body’s ability to maintain lean body 
mass which is a critical consideration in 
the safety of a diet. Mean nitrogen 
balance values for the low and high 
quality protein groups were calculated 
to be —4.41 and —3.57 gram per day. 
The difference between the two groups 
was not found to be statistically 
significant. Accordingly, although the 
PER test in rats shows that the PER of 
high quality protein is different from the 
PER of liquid collagen-derived protein, 
the lack of a statistically significant 
difference in mean nitrogen balance in 
humans fed low and high quality protein 
supports the conclusion that the results 
of the PER test in rats are not applicable 
to humans with regard to extreme 
weight reduction diets. 

The comment also argues that the 
cardiac deaths found to be associated 
with the consumption of low quality 
protein were due to those individuals 
receiving insufficient usable protein. 

As the agency has previously noted, 
although there are several plausible 
explanations for the causation of these 
17 deaths, there is insufficient 
information to say conclusively what 


caused them (44 FR 22913; see 43 FR 
60891). Until a conclusive mechanism for 
causation is established, the agency 
cannot assume that the deaths were 
caused by the lack of sufficient usable 
protein. More important, even if the 
cause of these 17 deaths could be 
attributed to the absence of enough 
usable protein, it does not follow that 
dry, whole protein when used in a diet 
of less than 400 Calories per day wou!d 
provide enough usable protein. As 
discussed above, both high and low 
quality protein products, when used by 
humans in a diet of less than 400 
Calories per day, have been shown to be 
an insufficient source of nutrition to 
maintain a positive nitrogen balance 
and, therefore, both types of protein 
would appear not to provide enough 
usable protein when used in diets of less 
than 400 Calories per day. 

It is important to note that there is 
other evidence besides the 17 death 
reports that support including dry, whole 
protein products within the scope of the 
label warning regulation. In addition to 
the death reports, there were numerous 
reports of injuries and illnesses 
associated with the use of protein 
products in very low calorie diets. 
Although the details in the reports were 
not sufficient either to affirm or to reject 
the existence of a cause-and-effect 
relationship between specific products 
and the reported complaints and 
reactions, upon reexamination of the 
reports the agency has again concluded 
that there were sufficient details among 
the adverse reactions to warrant 
concern. The most noteworthy were 
reports of electrolyte imbalance, i.e., 
hypokalemia (low blood potassium 
levels) and hyperkalemia (high blood 
potassium levels), which can lead to 
irregularities of heart rhythm and 
function. There were numerous reports 
of injuries and illnesses in persons 
consuming dry, whole protein products 
including at least one report of a person 
who suffered a heart attack. The 
frequency of the adverse reaction 
reports is sufficient to suggest that, in 
addition to precipitous cardiac 
arrythmias and death, use of protein 
products for weight reduction purposes 
may be associated with a wide variety of 
symptoms and adverse signs in some 
individuals. The agency further notes 
that FDA's reexamination of the 
telephone survey conducted in 1977 
revealed that 14 of the persons surveyed 
who reported using a high quality 
powdered protein product for a period 
of a day or longer also reported that 
they discontinued use of the product 
because they became ill. These reports 
lend further support to the conclusion 
that dry, whole protein products should 
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be subject to the label warning 
regulation. 

The agency has not only concluded 
that dry, whole protein products presen! 
a risk of serious injury or death when 
used in diets of less than 400 Calovies 
per day, but also that there is a 
reasonable likelihood that these 
products will be used in such diets 
whether or not they are specifically 
promoted for such use. Dry, whole 
protein powders have been used and 
still are used in diets of less than 400 
Calories per day. The two cardiac 
deaths discussed above involved the use 
of dry, whole protein powders in diets of 
less than 400 Calories per day. The dry, 
whole protein product involved in Case 
No. 56 its still on the market today and 
is recommended for use in diets of less 
than 400 Calories per day. Moreover, 
dry, whole protein products are or have 
been recommended for use with 
noncaloric beverages such as water. 
This information makes clear that such 
products can be used in diets of less 
than 400 Calories per day. 

Because dry, whole protein products 
can be used and continue to be 
promoted for use in diets of less than 
400 Calories per day, the agency 
continues to believe that there is a 
reasonable likelihood that consumers 
will, if unwarned, misuse whole protein 
powders in diets of less than 400 
Calories per day, even if they are 
recommended for use in food 
supplementation or for moderate weight 
loss. This likelihood of misuse would be 
even greater should very low calorie 
protein diets again become popular. This 
conclusion is supported by the 
telephone survey of the use of protein 
products among American women 
conducted by FDA and CDC in 1977. 
The survey demonstrated that high 
quality powdered protein products have 
been used and misused in very low 
calorie diets. The survey demonstrated 
that 1.3 percent of the women surveyed 
had used a protein product as the sole or 
primary source of calories for at least 
some period of time. The survey further 
showed that 0.1 percent of the women 
surveyed reported having consumed a 
powdered protein product as the 
principal or sole source of calories for 1 
month or more. Of this group of women 
reporting usage of a powdered protein 
product as the sole or primary source of 
calories, at least 79 percent (and 
possibly more) were using a high quality 
protein product not specifically 
promoted for use in diets below 400 
Calories per day. Moreover, further 
examination of the results of the 
telephone survey revealed that 
significant numbers of people used high 
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quality protein products for extended 
periods of time, in some cases for more 
than 2 months. 

The comment criticized the telephone 
survey on the grounds that those 
surveyed were not asked whether the 
protein powders were consumed with 
milk or fruit juice and that a person 
consuming a dry, whole protein product 
with three glasses of milk or juice would 
— in excess of 400 Calories per 

ay. 

The agency disagrees with this 
criticism. The survey question was 
designed to exclude those who consume 
milk or juice on a regular basis. The 
specific question asked was: “Was there 
any period of time when you used the 
powdered protein a/one on a daily basis 
without taking any other food—with the 
possible exception of the occasional use 
of milk, juice, tea with lemon, black 
coffee or diet soft drink?” (Emphasis in 
original.) The “occasional use” of milk 
or juice cannot reasonably be 
interpreted as consuming milk or juice 
three times a day. Thus, the question 
was adequately designed to exclude 
those persons consuming milk or juice 
on a regular basis. 

Even if those surveyed were 
consuming two glasses of skim milk, a 
day, they would most likely still be 
receiving less than 400 Calories per day. 
The average powdered protein user 
surveyed would have consumed 
approximately 215 Calories daily. Thus, 
a person consuming powdered protein 
and two glasses of skim milk per day 
(which is probably greater than 
“occasional use”) still would have been 
consuming less than 400 Calories per 
day. 

Although all survey questions can be 
expected to have some margin of error, 
the agency believes that this question 
was adequately designed to elicit 
affirmative reeponses from those 
persons consuming less than 400 
Calories per day and was unlikely to 
have elicited an affirmative response 
from a person consuming powdered 
protein and three glasses of milk or juice 
a day on a regular basis. 

Most of the dry, whole protein 
products identified by persons 
answering affirmatively to this question 
were products promoted for use in diets 
of more than 400 Calories per day and at 
least one of the products is promoted for 
food supplementation. The survey thus 
demonstrates that persons are likely to 
use and misuse powdered protein 
products (including powdered protein 
products not specifically promoted for 
use in very low calorie diets) in diets of 
less than 400 Calories. 

The telephone survey also provides a 
basis for comparison of the usage of 


liquid and powdered protein products. If 
the usage patterns of powdered protein 
products were significantly different 
from the usage patterns of liquid protein 
products, one would expect a different 
response to the question quoted above 
concerning usage of a protein product as 
the sole or principal source of calories. 
(The question quoted above was asked 
of all persons who stated that they had 
consumed a liquid or powdered protein 
product for dieting.) However, the 
responses to this question demonstrated 
that the usage of powdered protein 
products as the sole or principal source 
of calories for periods of: (1) Less than a 
month, (2) 1 or more months, and (3) 2 
months or more was almost identical to 
the same type of usage of liquid protein 
products for the same periods of time. 
Because liquid protein products were 
used almost exclusively in diets of less 
than 400 Calories per day when the 
survey was conducted, these data 
support the conclusion that powdered 
protein products were used and misused 
in diets of less than 400 Calories per 
day. 

Another criticism of the telephone 
survey is that it does not provide 
sufficient information about how long 
dieters used protein products as their 
principal or sole source of calories. One 
comment contends that the response 
rate for persons who indicated 
consumption of powdered protein 
product for more than a month was too 
small to permit an extrapolation. 

FDA does not agree with this 
comment. FDA was able to make an 
extrapolation based on these results and 
included that extrapolation in the 
preamble to the proposed rule (47 FR 
25379). The extrapolation demonstrated 
that during 1977 between 17,000 and 
78,000 women between 25 and 44 years 
of age consumed powdered protein 
products as the sole or principal source 
of calories for a month or more and 
between 5,000 and 51,000 women in this 
category consumed such products for 2 
months or more. Considering that at 
least 79 percent of those who reported 
using a powdered protein product as the 
principal or sole source of calories for a 
day or longer were using a high quality 
protein product, these projections show 
that a significant number of people used 
high quantity powdered protein products 
as the sole or principal source of 
calories for periods of 1 month or longer 
and 2 months or longer. 

3. One comment argued that the 
telephone survey showed that those 
powdered protein product users 
surveyed consumed the product with 
milk or juice (and therefore consumed 
more than 400 Calories per day) because 
the survey showed that powdered 
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protein product users lost less weight 
than liquid protein product users. 

The agency disagrees with this 
comment. There are other factors that 
this difference could be attributed to. 
For example, because the powdered 
protein product users tended to be less 
overweight than the liquid protein 
product users and, if the final weights 
achieved after weight reduction were 
comparable for both groups, then it 
would be expected that the average 
weight lost by powdered protein product 
users would be less than that lost by 
liquid protein product users. 

4. One comment argued that because 
the telephone survey was conducted in 
1977, it does not indicate the likelihood 
that dry, whole protein powders either 
are being used or will be used for fasting 
in the foreseeable future. 

As discussed above, the agency is 
concerned not only that these products 
are now being used in very low calorie 
diets, but, more important, that a diet 
involving the use of a product deriving 
more than 50 percent of its caloric value 
from protein will again become popular. 
In light of the continuing popularity of 
dieting in general and, specifically, 
fasting-type diets that provide less than 
400 Calories per day, FDA believes that 
there is a reasonable likelihood that 
high interest in such a high protein diet 
will recur. 

5. One comment stated that the 
evidence does not support the 
suggestion that low calorie protein diets 
should never be used by infants, 
children, or pregnant or nursing women. 

FDA disagrees with the comment. 
There is a basis in the record to support 
the conclusion that a low calorie protein 
diet should not be used by infants, 
children, or pregnant or nursing women. 
The agency believes that this conclusion 
is scientifically appropriate in view of 
the data demonstrating serious illness 
and deaths associated with the use of 
very low calorie protein diets. Infants, 
children, and pregnant or nursing 
women have particularly demanding 
metabolic needs. The medical and 
scientific community accepts this fact as 
common knowledge. It is reasonable 
that the agency take a prudent position 
regarding these highly sensitive and 
susceptible groups of individuals. 

6. One comment criticized FDA's 
reliance in the preamble to the proposed 
regulation on a study conducted at the 
University of Rochester. The study 
demonstrated that a liquid protein diet 
of 300 Calories per day is frequently 
associated with potentially life- 
threatening arrhythmias that are not 
detected by routine electrocardiography. 
(Lantigua, R. A., et al., “Cardiac 
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Arrhylthmias Associated with a Liquid 
Protein Diet for the Treatment of 
Obesity,” New England Journal of 
Medicine, 303:735-738, 1980.) The 
comment criticized the study because _ 
the control period before the diet was 
only 8 days and also claimed that there 
was no consistency as to when the 24- 
hour readings were taken among the six 
persons in the study. The comment 
argued that because the earliest 
arrhythmia occurred with a patient on 
the diet at the period of 10 days, the 8- 
day control is inadequate. The comment 
also stated that studies cited by FDA 
{presumably in the June 11, 1982 
proposed rule}, which postdate the 
University of Rochester study, criticize it 
and fail to confirm any of its findings. 
The comment concluded that these 
criticisms totally discredit the study. 

The agency disagrees with this 
comment. The agency notes that this 
article was published in a reputable 
scientific journal and thus would have 
been subject to peer review. Peer review 
is a critical review of the study by 
scientist who were not involved in the 
conduct of the study. It is intended to 
assure that the study is scientifically 
valid. Whether or not it would have 
been preferable to have longer control 
period before the diet is subject to 
scientific debate. However, the agency 
does not believe that the absence of 
such an extended control period 
discredits the study. 

Besides the University of Rochester 
study, three other published studies 
were referred to in the June 11, 1982 
proposed rule (47 FR 25379). One of the 
three, which was performed at Yale 
University, predated the University of 
Rochester study. Another of the three 
studies, which was performed at 
Columbia University, contains neither 
discussion nor criticism of the 
University of Rochester study. The third 
of the three cited studies, which was 
performed at UCLA, is the only one that 
refers to the University of Rochester 
study. The UCLA authors noted that 8 of 
10 subjects in their study (5 in a low- 
calorie low-quality protein diet group 
and 5 in a low-calorie high-quality 
protein diet group) had preexisting 
electrocardiographic abnormalities 
when examined in the prediet phase of 
the study. The UCLA authors also 
reported that these abnormalities 
remained unaltered in the eight subjects 
during the dieting phase, with no de 
novo arrhythmias, ecotopic beats, or 
conduction disturbances being noted 
during periodic electrocardiographic 
monitoring. The UCLA authors briefly 
discussed the difference between their 
observations and those in the University 


of Rochester study. The UCLA authors 
stated that it was possible that their 
electrocardiographic monitoring periods 
were too short and too few, so that 
cardiac arrhythmias may have been 
missed. The agency does not consider 
this statement to criticize or to discredit 
the University of Rochester study. 

7. Another comment made reference 
to the University of Rochester study 
mentioned above and the UCLA study 
(American Journal of Clinical Nutrition, 
35:471-486, 1981) that was cited in the 
proposed rule. It was stated that the diet 
tested in the University of Rochester 
study was not only devoid of high 
quality protein but was also deficient in 
several essential minerals. The comment 
questioned whether the soy protein 
product tested in the UCLA study was of 
sufficiently high biological value and 
whether or not adequate mineral 
supplementation was provided. The 
comment stated that more recent studies 
using a product manufactured by the 
firm submitting the comment (a product 
containing milk and egg protein, some 
carbohydrate, and a number of vitamins 
and minerals) in low calorie diets 
demonstrate a decrease in the incidence 
of cardiac abnormalities in obese test 
subjects and result in the achievement 
of positive nitrogen balance. In support 
of these statements, four abstracts of 
presentations made at scientific 
meetings were submitted. Two of the 
abstracts were prepared by clinicians at 
the University of Rochester Medical 
Center and the other two were from the 
University of California at Irvine. The 
comment objected to the proposed 
warning statements, contending that the 
nutrient composition and protein quality 
of a product are important 
considerations that preclude the 
assumption that all low calorie diets are 
the same. 

One of the University of Rochester 
abstracts described a study of life- 
threatening cardiac arrhythmias in a 
group of patients placed on a low calorie 
diet. The 500 Calorie per day diet 
consisted of the high-quality protein 
product mentioned by the comment and 
was supplemented with carbohydrate, 
essential fatty acids, potassium, 
phosphorus, calcium, magnesium, and 
other trace minerals. The study design 
was similar, apparently, to the one that 
documented the incidence of cardiac 
arrhythmias associated with a 300 
Calorie per day low-quality protein diet 
(New England Journal of Medicine, 303: 
735-738, 1980). In the abstract, the 
authors reported no increase in cardiac 
arrhythmias when compared to data 
obtained in the pre-and postdiet periods. 
Although sodium and nitrogen balance 
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results that were completed on four of 
six subjects were reported to be 
positive, the authors noted that 
potassium and phosphorus balance 
results were negative. 

In another abstract, clinicians from 
the University of California at Irvine 
reported their electrocardiographic 
observations among 100 morbidly obese 
patients before, during, and after rapid 
weight loss on a low calorie diet. Of the 
100 patients selected for the study, 67 
demonstrated prolonged QT intervals. 
The QT interval is a specific time 
interval in the rhythmic activity of the 
heart that is measured by 
electrocardiographic techniques. 
Prolongation of the QT interval was one 
observation associated with sudden 
death among individuals on extended 
low calorie weight loss regimens 
(American Journal of Clinical Nutrition, 
34:453-461, 1981). The University of 
California at Irvine researchers noted 
that, after 12 weeks on the low-calorie 
high-quality protein diet, 12 of 16 
patients with prolonged QT intervals 
developed normal patterns. On the other 
hand, 5 of 84 patients with normal QT 
intervals developed abnormal patterns 
after dieting. 

The agency encourages research to 
address the unresolved scientific issues 
associated with the use of very low 
calorie diets in the management of 
obesity. As noted in a previous Federal 
Register notice (April 4, 1980; 45 FR 
22904), FDA contracted for a scientific 
review of current research on the 
management of obesity by dietary 
means. The notice announced the 
availability of the contract report, 
entitled “Research Needs in 
Management of Obesity by Severe 
Caloric Restriction.” 

Although the information contained in 
the submitted abstracts is of interest, 
questions remain about the metabolic 
and physiologic responses of some of 
the test subjects. Furthermore, the 
agency does not believe that there is 
any inconsistency between its 
requirement for label statements on 
protein products promoted for weight 
reduction and the information contained 
in the two studies described above. The 
University of Rochester abstract 
described a study involving a caloric 
intake of 500 Calories per day and thus 
does not rebut the evidence of serious 
illness and deaths associated with diets 
of less than 400 Calories per day. The 
University of California at Irvine study 
did find prolonged QT intervals, which 
is an observation that has been 
associated with sudden death among 
individuals on extended low-calorie 
weight loss regimens. These findings are 





Federal Register / Vol. 49, No. 68 / Friday, April 6, 1984 / Rules and Regulations 


consistent with the agency's conclusions 
about the risks presented by thé use of 
protein products in diets of less than 400 
Calories per day. 


B. Need for Regulation 


8. Several comments argued that the 
proposed labeling warnings are 
unnecessary because there are currently 
no protein diets, such as the “liquid 
protein” diet, in use. One of these 
comments argued that FDA must 
demonstrate a need for these regulations 
at the present time if it is to issue a final 
rule. 

The record contains considerable 
evidence concerning the risks 
associated with very low calorie protein 
diets. FDA has clear authority to require 
label warnings to avert the recurrence of 
the type of use and misuse of protein ° 
products which resulted in the serious 
public health problem that occurred in 
1977. FDA is not required to wait until 
additional deaths are reported before it 
may implement a label warning 
regulation. FDA has authority to 
regulate both existing risks and known 
potential risks. The purpose of the 
Federal Food, Drug, and Cosmetic Act 
(the act) is to prevent exposing the 
public to unnecessary health risks 
associated with adulterated or 
misbranded foods, drugs, cosmetics, and 
medical devices. Knowing the 
seriousness of the risk associated with 
very low calorie protein diets, FDA 
would not be serving the public interest 
if the agency failed to take action to 
guard against the occurrence of 
additional deaths. 

FDA does not believe that the 
absence of recent reports of illnesses or 
deaths means that consumers are now 
fully informed about the risk of very low 
calorie protein diets. The absence of 
such reports is more likely attributable 
to the lack of promotion of very low 
calorie protein diets. The agency further 
notes ‘that although there have not been 
any recent popular protein diets, other 
very low calorie diets have become 
popular. According to one of the 
comments received, sales of one diet 
product recommended for use in a diet 
of less than 400 Calories per day may 
have reached over $40 million per 
month. The agency is concerned that if it 
abandons its label warning proposal 
very low calorie protein diets will again 
gain similar popularity without adequate 
warnings of the risks. 

9. One comment argued that any label 
warning regulation the agency 
promulgates can be easily circumvented 
and therefore the agency should use 
public education rather than label 
warnings to address this problem. The 
comment argued that FDA’s experience 


with the liquid protein diet in 1977 
demonstrates that an education 
campaign can effectively deal with this 
problem. 

FDA disagrees with this comment. 
The agency believes that FDA's 
experience with the liquid protein diet 
illustrates the shortcomings of the public 
educafion approach. By the time FDA 
was able to mobilize its educational 
campaign numerous deaths and serious 
illnesses and injuries had already been 
associated with the use of protein 
products in very low calorie diets. The 
agency believes that without label 
warnings a similar incidence of deaths 
and illnesses could recur before FDA 
could adequately reeducate consumers 
about the risk. 


C. Scope of Regulation 


10. One comment argued that the 
proposed rule may endanger dieters by 
leading them to believe that very low 
calorie diets are safe so long as they are 
not based on the consumption of 
protein. This and other comments 
proposed dropping the word “protein” 
from the first warning. 

The agency does not agree that the 
label warning will lead consumers to 
assume automatically that very low 
calorie diets that are not based on the 
consumption of protein are safe. The 
first warning contains no statement that 
would imply that products for very low 
calorie diets that are not defined by this 
rule are safe. Although the agency is 
concerned about the safety of all diets 
providing 400 Calories or less per day 
and continues to be concerned about 
diets providing between 400 and 800 
Calories, the agency has specific 
concern about the sudden and 
unexpected deaths due to cardiac 
arrhythmias that have been 
demonstrated to be associated with very 
low calorie protein diets. To date, 
protein is the only food that has been 
shown to be associated with this risk 
and this evidence provides the basis for 
distinguishing between very low calorie 
protein diets and other diets. For this 
reason, the agency believes that it is 
important to retain the word “protein” in 
the first warning. 

11. One comment suggested that the 
warning requirement apply only to “any 
formulated meal replacement product 
promoted or intended for use in a diet 
providing less than 400 Calories per 
day.” This “intended for use” category 
would include all products promoted for 
use in diets of less than 400 Calories per 
day or generally so used. The comment 
stated that adoption of this category 
would eliminate the need for the second 
and third warnings. Another comment 
objected to the requirement that the first 
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warning appear on protein products 
“otherwise promoted for use” in 
reducing weight. 

As proposed, the first warning applies 
to any product that is “represented on 
the label or in the labeling or [is] 
otherwise promoted for use to reduce 
weight.” The term “otherwise promoted 
for use” has created some confusion. 
The agency does not believe, however, 
that the term “intended for use” as 
proposed by the comment remedies this 
problem. The latter term is just as vague 
as “promoted for use” and equally 
subject to differing interpretations. 
Courts have, however, held that FDA 
may consider representations of all 
kinds in determining a product's 
intended use. Because section 201(n) of 
the act (21 U.S.C. 321(n)) provides that, 
in determining whether labeling is 
misbranded, the agency may consider 
“representations made or suggested by 
statement, word, design, device, or any 
combination thereof,” the agency 
believes that the words “on the label, in 
labeling, or otherwise promoted” are 
unnecessary. Substituting the term 
“represented” for “promoted” eliminates 
the uncertainty concerning the scope of 
the first warning because the term 
“represented” is well defined in the 
statute and the case law. The agency 
has therefore changed the statement to 
read “represented for use in reducing 
weight” and has made conforming 
amendments to other paragraphs of 
§ 101.17(d) by substituting the word 
“represented” for the word “promoted.” 

The agency notes that, contrary to the 
suggestions of one comment, adoption of 
the “intended for use” criterion would 
not eliminate the need for the second 
and third warnings. As interpreted by 
the comment, the “intended for use” 
criterion would apply only to products 
specifically promoted or generally used 
in diets of 400 Calories or less per day. 
This interpretation would exclude a 
broad range of products that the agency 
believes need to carry a label statement 
advising consumers about the safe 
conditions of use of the product, 
including protein products promoted as 
food supplements or for moderate 
weight loss. For the reasons discussed 
above, FDA believes that such products 
are subject to misuse in very low calorie 
diets and therefore should be subject to 
the label warning requirements. 

12. Several comments urged that the 
proposed label warnings not apply to 
weight reduction products dispensed by 
physicians or used under medical 
supervision. 

Similar comments have been made on 
earlier proposals and responses have 
been provided by the agency (see 45 FR 
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22904 and 43 FR 60883). To recapitulate, 
FDA does not believe that medical 
supervision would adequately guard 
against the health risks associated with 
the use of protein products in weight 
reduction diets. One important reason 
for having a label statement is to 
reinforce consumer awareness of the 
seriousness of these health risks. FDA 
anticipates that the label statements will 
encourage candid and effective patient- 
physician dialogue about the risks along 
with benefits to be derived from a 
weight loss regimen. 

13. Four comments addressed the 
second warning, which applies to 
protein products promoted as part of a 
diet plan providing 400 or more Calories 
per day. One of these comments 
expressed concern that restriction of the 
first warning statement to products used 
in diets of less than 400 Calories per day 
creates an illusion that products that 
provide 401 Calories per day are 
somehow safer to use. Other comments 
recommended that the calorie limit be 
raised to 800 or to 600 to 800 Calories 
per day. Another comment 
recommended that the regulation be 
directed toward specific caloric ranges 
as follows: ultra low calorie diet, below 
400 Calories; very low calorie diet, 400 
to 800 Calories; and low calorie diet, 800 
to 1,200 Calories. 

This comment appears to misinterpret 
the proposal. As a point of clarification, 
the first warning applies te all protein 
products that are represented for any 
type of weight reduction, but which do 
not provide information about a 
nutritiondlly balanced diet plan. 
Admittedly, however, a product 
promoted with a nutritionally balanced 
diet plan at or slightly above a dietary 
intake of 400 Calories per day and 
bearing the second label statement may 
create the impression that such a 
product is safer than one bearing the 
first label statement. The agency did 
attempt to establish a dietary caloric 
limit for protein weight reduction 
products at 800 Calories per day based 
on the substantial documentation of 
deaths and serious illnesses that 
occurred with use of products at a 
caloric intake of approximately 400 
Calories per day (45 FR 22904). This 
position was not, however, upheld on 
judicial review. The court determined 
that the evidence was insufficient to 
support the first warning for diets 
between 400 to 800 Calories per day. 

FDA remains concerned about all low 
or extremely low calorie diets, including 
diets that provide 800 or fewer Calories 
per day, and urges that individuals with 
weight problems seek the advice and 
care of health practitioners 


knowledgeable in the treatment of 
obesity. There is, however, a scarcity of 
clinical or other evidence to guide the 
development of additional label 
statements that would apply to protein 
products promoted in diets of 400 to 800 
Calories per day. The agency has 
therefore decided not to propose a 
specific warning for such diets. The 
agency emphasizes, however, that there 
is no scientific basis for believing that 
weight reduction regimens of slightly 
more than 400 Calories per day are safer 
than those of below 400 Calories per 
day. A number of medical, dietetic, and 
other professional organizations have 
issued statements cautioning consumers 
about weight reduction diets below the 
range of 800 to 1,200 Calories per day in 
the absence of appropriate medical care. 
FDA agrees with these positions and 
encourages truthful and effective efforts 
to communicate to consumers 
information on the safety of weight 
reduction diets. 

14. Several comments stated that the 
rule should apply to all diets below 400 
Calories rather than to protein products 
in liquid, powdered, tablet, capsule, or 
similar form deriving more than 50 
percent of their caloric value from 
protein. Another comment argued that 
limiting the first warning to protein 
products in liquid, powdered, tablet, 
capsule, or similar forms discriminates 
against foods in these supplemental 
forms in favor of traditional foods. 

The agency disagrees with these 
comments. The rule was limited to 
protein products in liquid, powdered, 
tablet, or capsule form because 
essentially all of the protein products 
found to be used in very low calorie 
diets were in these forms. The agency 
chose the “50 percent caloric value from 
protein” criterion because virtually all of 
the products used in very low calorie 
diets, and particularly those associated 
with the 17 cardiac deaths described 
above, met this criterion. Further, FDA 
does not believe that protein foods in 
traditional forms present a significant 
degree of public health concern 
compared to products in supplemental 
forms (liquid, powdered, tablet, capsule, 
or similar forms) because there is no 
significant evidence of the use of 
traditional foods in very low calorie 
diets nor is there information that any 
traditional foods have been promoted 
for use in such diets. 

15. One comment contended that the 
third warning statement is totally 
unsupportable because, if a product is 
promoted specifically for purposes other 
than weight reduction, it should not be 
required to bear a notice stating that it 
should not be used for weight reduction. 
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The agency disagrees with the 
comment because the promotion of a 
product for a particular use does not 
adequately assure that the product will 
not be misused for another purpose. As 
discussed above, the telephone survey 
FDA conducted in 1977 indicated that 
persons were using protein products 
promoted as food supplements in very 
low calorie diets. FDA bases its 
authority to require complete label 
information on section 201(n) of the act, 
which states that the agency, in 
determining whether a product is 
misbranded, must consider material 
facts that the manufacturer fails to 
reveal as well as those representations 
that are affirmatively made. If a product 
is promoted as a food supplement or, for 
that matter, as a product to assist in 
gaining weight, consumers may not 
realize that there is any hazard 
associated with its use in weight 
reduction. In FDA's opinion, the risk 
associated with such a consumer 
misunderstanding is significant and the 
third warning statement is therefore 
necessary. 

Limiting the warning to protein 
products promoted for weight reduction 
presents an additional problem in that it 
would allow manufacturers to 
circumvent the label warning 
requirement by representing the product 
as a food supplement when in fact they 
intend that the preduct be used for 
weight reduction. The agency is also 
concerned about the fact that some of 
the protein products that were 
associated with the 17 cardiac deaths 
described above were promoted as 
“supplements.” For example, Case No. 
56, which is discussed above, involved 
the use of a whole protein powdered 
product labeled as a “fasting 
supplement.” Similarly, another product 
with good quality whole protein 
ingredients used in Case No. 37, which is 
also described above, contains the 
following label statement: “(Product 
Name) Dietary Supplement Non- 
Insulinizing Dietary Outpatient 
Fast * * * How to prepare—As a 
dietary supplement. Mix or blend well 
with coffee, tea, water, or low calorie 
soft drink.” Case Nos. 56 and 37 support 
the conclusion that consumers could 
conclude that protein products labeled 
solely as food supplements are safe for 
use in diets of less than 400 Calories per 
day. 

D. Legal Issues 

16. Two comments suggested that 

products within the scope of the 


proposal be regulated as prescription or 
over-the-counter drugs. 
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The agency believes that section 
403(a) of the act (2% U.S.C. 343{a)) 
provides ample authority to require 
label warnings on foods such as the 
protein products subject to this label 
warning regulation. Because label 
warnings are the most effective means 
of warning the public of the risks 
associated with the use of protein 
produets in very low calorie diets, the 
agency believes that it is preferable to 
regulate protein produets as foods rather 
than as drugs. 

17. One comment contended that the 
first warning must be modified im order 
not to impinge upon constitutionally 
protected rights of free speech. The 
comment argued that the First 
Amendment allows a manufacturer to 
represent its product for use in a very 
low calorie diet without disclosure of 
the information required by the first 
warning. The comment stated that the 
word “warning” and the reference to 
“death” in the first warning violated the 
First Amendment. 

The agency does not agree with this 
comment. The protection of commercial 
speech under the First Amendment is 
not intended to safeguard the seller from 
the consequences of providing truthful 
information. Rather, it is intended to 
prohibit the limitation of mformation 
available to the public. See First 
National Bank of Boston v. Bellotti, 435 
U.S. 75 (1978). Disclosure of the 
information required by the label 
warning regulation will enable 
consumers to make an informed 
decision on whether to purchase the 
protein product for use in connection 
with a diet of less than 400 Calories per 
day. The First Amendment prohibits the 
government from abridging free speech, 
not from requiring the disclosure of 
truthful information. The seller may, 
through additional advertising or 
labeling, convey to the buyer any further 
information to supplement the minimum 
required by this warning statement as 
long as the additional information is 
truthful and not misleading. The terms 
“warning” and “death” in the first 
warning statement are appropriate 
because they accurately convey the 
potential consequences of using the 
product in extremely low calorie diets. 
The agency does not believe that the 
term “warning” is too severe. Rather, it 
is necessary to ensure that consumers 
are alerted to the important message 
that follows. Moreover, because one of 
the possible consequences of the use of 
a protein product in a diet of less than 
400 Calories per day is death, the agency 
believes that any other term, such as 
“illness” or “injury,” would be 


misleading in that it would understate 
the risk. 


E. Text of Warning 


18. One comment stated that the first 
warning is grammatically incorrect 
because the subject of the first sentence 
(very low calorie protein diets) is not the 
same as: that in the second sentence of 
the warning. 

The proposed language is not 
grammatically incorrect. There is no 
grammatical rule requiring that the 
subject of the first and second sentences 
be identical. There is no ambiguity in 
the imperative command form of the 
second sentence. In such sentences, the 
reader is the subject. Therefore, the first 
warning has not been modified in this 
respect. 

19. One comment stated that the first 
warning was superfluous because 
currently there is no product on the 
market that meets the definition in the 
regulation that is promoted for use in a 
diet of less than 400 Calories per day. 

The agency disagrees with this 
comment. The agency is aware of one 
product currently on the market that 
meets the definition of the rule that is 
promoted im diets of 400 Calories or less, 
and there may be others. Moreover, as 
discussed above, FDA is concerned that 
such products will again become 
popular if FDA abandons its rulemaking 
efforts. It should also be noted that the 
first warning is not required solely for 
protein products promoted for use in a 
diet of less than 400 Calories per day. 

The warning is required for any 
protein product promoted for use to 
reduce weight (unless it is promoted as 
part of a nutritionally balanced diet plan 
providing 400 or more Calories per day 
and the label specifies the diet plan). 
The agency believes that some 
consumers may use weight reduction 
products in diets providing less than 400 
Calories per day regardless of whether 
they are specifically promoted for use in 
such very low calorie diets. 

20. One comment asserted that the 
second warning is unworkable because 
it contains no definition of the term 
“nutritionally balanced diet plan.” 

A nutritionally balanced diet plan is 
one which experts qualified by scientific 
training and experience in the area of 
human nutrition would consider to have 
an adequate basis in fact and to provide 
a rational scheme for the maintenance 
of general good health. The agency 
believes that such a definition provides 
a workable guideline. 

21. One comment argued that the 
notice requirement in the second 
warning is inherently illogical. The 
comment stated that if the product is 
promoted for use as part of a diet plan 
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providing more than 400 Calories per 
day, the required label admonition (to 
use the product only as directed) is 
superfluous. 

The cautionary statement to use the 
product only as directed im the plan is 
prudent advice that will help prevent 
use of the product in diets providing less 
than 406 Calories per day. FDA believes 
that the availability of a diet plan does 
not assure that the consumer will use 
the product in accordance with the diet 
plan. 

22. One comment suggested that the 
second and third statements should be 
revised to focus en preventing misuse of 
protein products in diets of less than 400 
Calories. The comment contended that 
the second warning would unnecessarily 
restrict the potential market for protein 
products to weight reduction uses, more 
specifically, to weight reduction uses 
only in accordance with the plan 
accompanying the product. The 
comment expressed the concern that 
consumers would interpret the third 
warning as a prohibition against using 
the product for uses other than food 
supplementation. Potential uses of these 
products for which there are no safety 
concerns, e.g., as snack foods or 
convenience foods, may not be 
perceived by consumers to be 
supplement uses, according to the 
comment, and thus will be avoided. 

The agency agrees with this comment 
to the extent that it recommends that the 
second warning focus on weight 
reduction diets of 400 Calories or less. 
The agency has revised the last 
sentence of the second warning to 
declare: “Do not use in diets supplying 
less than 400 Calories per day without 
medical supervision.” The agency has, 
however, retained the second warning’s 
requirement that a diet plan accompany 
the product. The agency believes that a 
specific diet plan is necessary to ensure 
that consumers do not mistakenly use 
protein products in diets of less than 400 
Calories per day. Moreover, the second 
warning should not unnecessarily 
restrict the potential market for protein 
products for weight reduction uses 
because there is no limit to the variety 
of weight reduction plans that may 
accompany such a product. 

The agency disagrees with the 
comment's contention that the third 
warning should focus on diets of 400 
Calories or less. To require a warning 
focusing on weight reduction for 
products that are represented or 
intended for food supplementation 
would indirectly promote the use of such 
products for weight reduction. The 
statement proposed by the comment, 
“Do not use in diets of less than 400 
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Calories per day without medical 
supervision,” implies that the product 
may be used for weight reduction in 
diets of more than 400 Calories per day. 
Such an implication could result in the 
use of the product for weight reduction 
without adequate information about its 
safety. Moreover, a manufacturer who 
promotes a protein product solely as a 
food supplement should not be required 
to suggest that the product could be 
used for weight reduction. 

A manufacturer who believes that the 
third warning, by restricting the 
potential market to food supplement 
uses only, would cut unjustifiably into 
possible unpromoted uses such as use in 
responsible weight reduction diets 
providing an adequate number of 
Calories per day, may represent the 
product as a food supplement and use 
the first or the second warning. 

The comment further contended that 
consumers could construe the third 
notice as a prohibition of snack food 
and convenience food uses. 

The agency disagrees with this 
argument. The agency considers all 
known nonweight reduction uses of the 
products within the scope of this 
regulation to be food supplement uses. 
Moreover, the agency does not agree 
that consumers would interpret the 
phrase “use only as a food supplement 
to preclude what consumers might also 
consider to be snack food or 
convenience food uses. Therefore, the 
concern that the third notice would 
restrict these markets is unjustified. 
Furthermore, manufacturers are free to 
promote their products for any safe use 
they desire. 

23. One comment suggested that 
§ 101.17(d)(4) of the proposed regulation 
be modified to provide full flexibility for 
all possible combinations of uses of 
protein products. 

As proposed, paragraph (d)(4) applied 
only to products promoted in 
accordance with a diet plan of 400 
Calories or more per day and 
represented as a food supplement. Such 
products would contain the following 
statement: “Use only as directed in the 
accompanying diet plan or as a food 
supplement.” The agency agrees, 
however, that the full spectrum of 
multiple uses is not adequately 
described by the language required in 
proposed § 101.17(d)(4). Under the 
proposal, a product represented both for 
use in a diet plan providing less than 400 
Calories per day and also for use in a 
diet plan providing more than 400 
Calories per day would have been 
required to bear a warning inconsistent 
with some of its potential uses. The 
proposed rule also did not deal 
adequately with a product represented 


” 


for use in a diet of less than 400 Calories 
per day that is also represented as a 
food supplement. Nor was it clear how 
the proposal would apply to a product 
that is represented for all three uses 
simultaneously: in diets providing more 
than 400 Calories per day, in diets 
providing less than 400 Calories per day, 
and for use as a food supplement. 

To cover all combinations of uses, and 
to provide warnings that are consistent 
and complementary, the agency has 
deleted proposed paragraph (d)(4) and is 
amending the 1982 proposed rule as 
follows: 

a. The § 101.17(d)(1) warning is 
revised to read: 

Warning—Very low calorie protein diets 
(below 400 Calories per day) may cause 
serious illness or death. Do Not Use for 
Weight Reduction in Such Diets Without 
Medical Supervision. Not for use by infants, 
children, or pregnant or nursing women. 


By adding the phrase “in such diets” 
to the first warning, the implication that 
the product cannot be used in a diet of 
more than 400 Calories per day is 
eliminated. Thus, if a product bearing 
the first warning is also represented in 
accordance with a diet plan of 400 
Calories or more per day, it will be clear 
that use of the product in such a diet is 
not precluded. Moreover, there is 
nothing in the first warning that is 
inconsistent with representing the 
product for use in food supplementation. 

b. The § 101.17(d)(2) warning is 
revised to read: . 


Notice—For weight reduction, use only as 
directed in the accompanying diet plan * * *. 


By adding the phrase “For weight 
reduction” to the second warning, the 
implication that the product cannot also 
be used for food supplementation is 
eliminated. 

c. The § 101.17(d)(3) paragraph is 
revised to read: 


(3) The label and labeling of food products 
represented or intended for dietary (food) 
supplementation that derive more than 50 
percent of their total caloric value from either 
whole protein, protein hydrolysates, amino 
acid mixtures, or a combination of these, that 
are represented specifically for purposes 
other than weight reduction; and that are not 
covered by the requirements of paragraph 
(d)(1) and (2) of this section; shall bear the 
following statement: 

Notice—Use this product as a food 
supplement only. Do not use for weight 
reduction. 


This revision of § 101.17(d)(3) makes 
clear that the third warning applies only 
to products represented solely as food 
supplements. Any product represented 
as a food supplement and for weight 
reduction would be governed by 
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§ 101.17(d) (1) or (2) which, as revised, 
permits such promotion. 

The agency believes that these 
modifications are sufficient to cover all 
combinations of promotions. Protein 
products subject to the warning 
requirements of this regulation will be 
used either for weight reduction 
purposes or for food supplementation. 
All known uses of protein products 
covered by this regulation are 
considered to be food supplement uses 
unless they are used in diets to reduce 
body weight. 


F. Miscellaneous Comments 


24. Several comments contended that 
the requirement that the second and 
third warnings be placed.on the 
principal display panel (§ 101.17(d)(6)) 
unnecessarily alarms consumers and is 
unwarranted. The comment argued that 
there is no evidence to indicate that the 
notices would not be read if they are 
placed on the information panel rather 
than on the principal display panel. The 
comments further asserted that any 
potential harm resulting from the misuse 
of these products occurs only after they 
have been repeatedly used for weeks or 
months at a time, giving the user 
substantial opportunity to detect and 
read the notices. 

The agency disagrees with these 
comments. The warnings required by 
this regulation do not declare that these 
foods are uniquely dangerous or that 
they should be avoided. It is therefore 
unlikely that the warnings will alarm 
consumers. Instead, they will inform 
consumers that there are risks 
associated with certain dietary 
regimens. Those risks are significant 
enough to warrant warning statements 
that are sufficiently conspicuous to 
command attention. The conspicuous 
placement of these warnings is 
especially important because life- 
threatening effects associated with very 
low calorie protein diets have been 
demonstrated to occur in a relatively 
short period of time. A study conducted 
at the University of Rochester 
(discussed above) demonstrated that a 
liquid protein diet of 300 Calories per 
day is frequently associated with 
potentially life-threatening arrhythmias, 
some of which occurred as little as 10 
days after the beginning of the diet. 
(Lantigua, R. A., et al., “Cardiac 
Arrhythmias Associated With a Liquid 
Protein Diet for the Treatment of 
Obesity,” New England Journal of 
Medicine, 303: 735-738, 1980.) 

The agency believes that the 
seriousness and the nature of the risk 
associated with the use of protein 
products in very low calorie diets are 
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sufficient to support the requirement for 
placement of the warning on the 
principal display panel. Such placement 
will ensure that the warning will be read 
and understood by the ordinary 
individual under customary conditions 
of purchase or use. This conclusion 
necessarily involves a judgment about 
what the average consumer will 
perceive. The agency has exercised this 
judgment based upon its extensive 
experience in developing and regulating 
label warnings for food and drug 
products. 

25. Two comments suggested that 
§ 101.17(d){5) should be deleted or 
amended because labeling rules for 
these products should not be subject to 
requirements promulgated by the 
Federal Trade Commission (FTC) that 
are inconsistent with FDA’s 
requirements. One of these comments 
contended further that FTC does not 
have jurisdiction over food labels. 

The final notice of the FFC proposed 
trade regulation concerning the 
advertising and labeling of protein 
supplements was published in the 
Federal Register of March 10, 1976 (41 
FR 10232}. FDA and FTC have worked 
together to assure that their rulemaking 
proceedings do not result in inconsistent 
and unduly burdensome requirements 
for the protein supplement industry. The 
two agencies will continue this 
cooperation. FDA disagrees with the 
assertion that FTC has no jurisdiction in 
the area of food labeling. See FTC v. 
Winsted Hosiery Co., 258 U.S. 483, 493- 
494 (1922); Kober Hats, Inc. v. FTC, 311 
F.2d 358, 362 (1st Cir. 1962); Mary 
Muffet, Inc. v. FTC, 194 F.2d 504, 505 (2d 
Cir. 1952) (per curiam). 

26. One comment stated that the 
agency should not make the warning 
label requirements effective until the 
next uniform effective date for 
compliance with all final food labeling 
regulations. Additionally, the comment 
stated that, in any case, these warning 
requirements should not become 
effective sooner than 1 year after the 
publication of a final rule. The comment 
requested a longer lead time to 
formulate nutritionally balanced diet 
plans, to produce new labels and 
packaging, and to exhaust existing 
stocks of labels. This additional time 
would, according to the comment, 
ultimately save consumers and 
producers money. Furthermore, the 
comment asserts that there is no 
imminent threat to public health by 
allowing such a delay. 

FDA recognizes the need for adequate 
lead times for implementing changes 
and the benefits of consolidating the 
effective date of such changes. The 
agency believes, however, that the 4- 


month lead time provided before this 
final rule becomes effective is adequate 
for manufacturers to comply with the 
regulation. Additional time is 
inappropriate in this case because the 
public health concerns identified in this 
notice outweigh the advantages of 
delaying the further implementation of 
the label warning requirement. The 
agency has proceeded actively, in 
response to a significant public health 
problem, to develop regulations that 
impose such a requirement. Any delays 
that have hindered the implementation 
of this regulation were not due to lack of 
public health concern by FDA. The 
agency believes it is essential that this 
regulation become effective as soon as 
practicable, to ensure that consumers 
are warned of the possible adverse 
effects of using protein products in very 
restricted diets. FDA is, therefore, 
making this regulation effective for all 
affected protein products initially 
introduced or initially delivered for 
introduction into interstate commerce 
after August 6, 1984. 

27. One comment, from a trade 
association representing a segment of 
the protein products industry, argued 
that the economic costs of the rule 
outweigh its benefits. The comment 
contended that the label warning 
requirement will create economic 
hardship for whole protein product 
manufacturers because consumers will 
discontinue using dry, whole protein 
products. The comment further 
contended that FDA is required to 
perform a cost benefit analysis under 
Executive Order 12291. 

The agency disagrees with this 
comment's legal and factual contentions. 
First, neither the act, the Executive 
Order, nor any other law requires that 
the agency perform a cost-benefit 
analysis of this rule. The regulatory 
analysis requirements of Executive 
Order 12291 apply only to rules having 
an economic impact that exceeds $100 
million or that meet other stated criteria. 
The agency has conducted a threshold 
assessment that shows that this rule 
would not have such an impact. 

Even if a cost-benefit analysis were 
required, the agency does not agree that 
the costs of the rule outweigh its 
benefits. As part of its threshold 
assessment under the Regulatory 
Flexibility Act, the agency considered 
the economic impact of the rule and 
concluded that the primary cost would 
be the cost of labeling changes, which 
would amount to approximately $500 for 
each product that is subject to the label 
warning regulation. The total cost of 
relabeling all products subject to the 
final rule would be between $225,000 
and $300,000. 


a3 


Because the members of the trade 


- association filing this comment do not 


manufacture products that are promoted 
in diets of 400 Calories or less, they 
would be subject only to the second and 
third warning requirements. These 
warnings require a “notice” advising 
consumers to use protein products 
represented for weight reduction in 
accordance with a diet plan providing 
400 or more Calories per day, or if the 
product is represented as a food 
supplement, to use the product only as 
directed and not for weight reduction. 
The agency does not believe that these 
relatively innocuous label statements 
will dissuade consumers from using 
such protein products. 

The environmental impact analysis 
report prepared in conjunction with the 
regulation proposed December 2, 1977, 
has been reviewed and was determined 
to be valid for this final rule. A copy of 
the environmental impact analysis 
report has been filed in the Dockets 
Management Branch (HFA-305}, Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FDA, in accordance with the 
Regulatory Flexibility Act, considered 
the effect that the June 11, 1982 proposed 
rule would have on smal entities 
including small businesses and 
determined that the proposal would 
require label changes involving minimal 
cost expenditures. Therefore, FDA 
certified in accordance with section 
505(b) of the Regulatory Flexibility Act 
that no significant economic impact on a 
substantial number of small entities 
would derive from the action. The 
agency also determined at that time that 


- the proposed rule was not a major rule 


as defined in Executive Order 12291. 

No comments have been received nor 
changes made in this final rule which 
would alter the conclusions in the 
proposed rule regarding the analysis 
required by the Regulatory Flexibility 
Act or Executive Order 12291. A copy of 
the threshold assessment supporting 
these determinations is on file with the 
Dockets Management Branch (address 
above). 


List of Subjects in 21 CFR Part 101 


Food labeling; Misbranding; Nutrition 
labeling; Warning statements. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act fsecs. 201{n), 
403{a), 701fa), 52 Stat. 1041 as amended, 
1047 as amended, 1055 (21 U.S.C. 321(n), 
343(a), 371(a))) and under 21 CFR 5.11, 
Part 101 is amended in § 101.17 by 
revising the section heading and.by - 
adding new paragraph (d}, to read as 
follows: 
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PART 101—FOOD LABELING 
§ 101.17 Food labeling warning and notice 
statements. 


. * . * * 


(d) Protein products. (1) The label and 
labeling of any food product in liquid, 
powdered, tablet, capsule, or similar 
forms that derives more than 50 percent 
of its total caloric value from either 
whole protein, protein hydrolysates, 
amino acid mixtures, or a combination 
of these, and that is represented for use 
in reducing weight shall bear the 
following warning: 

Warning—Very low calorie protein 
diets (below 400 Calories per day) may 
cause serious illness or death. Do Not 
Use for Weight Reduction in Such Diets 
Without Medical Supervision. Not for 
use by infants, children, or pregnant or 
nursing women. 

(2) Products described in paragraph 
(d)}(1) of this section are exempt from the 
labeling requirements of that paragraph 
if the protein products are represented 
as part of a nutritionally balanced diet 
plan providing 400 or more Calories 
(kilocalories) per day and the label or 
labeling of the product specifies the diet 
pian in detail or provides a brief 
description of that diet plan and 
adequate information describing where 
the detailed diet plan may be obtained 
and the label or labeling bear the 
following statement: 

Notice—For weight reduction, use 
only as directed in the accompanying 
diet plan (the name and specific location 
in labeling of the diet plan may be 
included in this statement in place of 
“accompanying diet plan”). Do not use 
in diets supplying less than 400 Calories 
per day without medical supervision. 

(3) The label and labeling of food 
products represented or intended for 
dietery (food) supplementation that 
derive more than 50 percent of their 
total caloric value from either whole 
protein, protein hydrolysates, amino 
acid mixtures, or a combination of these, 
that are represented specifically for 
purposes other than weight reduction; 
and that are not covered by the 
requirements of paragraph (d) (1) and (2) 
of this section; shall bear the following 
statement: 

Notice—Use this product as a food 
supplement only. Do not use for weight 
reduction. 

(4) The provisions of this paragraph 
are separate from and in addition to any 
labeling requirements promulgated by 
the Federal Trade Commission for 
protein supplements. 

(5) Protein products shipped in bulk 
form for use solely in the manufacture of 
other foods and not for distribution to 
consumers in such container are exempt 


from the labeling requirements of this 
paragraph. 

(6) The warning and notice statements 
required by paragraph (d) (1), (2), and (3) 
of this section shall appear prominently 
and conspicuously on the principal 
display panel of the package label and 
any other labeling. 

Effective date. All affected protein 
products initially introduced or initially 
delivered for introduction into interstate 
commerce on or after August 6, 1984 
shall bear appropriate warning 
statements as prescribed in this final 
rule. 

(Secs. 201(n), 403({a), 701(a), 52 Stat. 1041 as 
amended, 1047 as amended, 1055 (21 U.S.C. 
321(n), 343{a), 371(a)).) 

Mark Novitch, 

Acting Commissioner of Food and Drugs. 


Dated: March 6, 1984. 
Margaret M. Heckler, 
Secretary of Health and Human Services. 
[FR Doc. 84-9168 Filed 4-5-84; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 136 
[Docket No. 75P-0361] 


Standards of identity for Bakery 
Products; Termination of Stay and 
Affirmation and Amendment of Final 
Decision 


AGENCY: Food and Drug Adminisiration. 
ACTION: Final rule; final order 
terminating stay and affirming and 
amending the Final Decision. 


SUMMARY: The Commissioner of Food 
and Drugs is amending the Final 
Decision, with respect to the issue of 
artificial coloring in butter and 
margarine, to prohibit the addition to 
bakery products of coloring except that 
which may be present in butter or 
margarine, artificially colored up to the 
“medium high” intensity. Following the 
issuance of a Final Decision on this 
matter, published in the Federal Register 
of November 9, 1983 (48 FR 51448), and 
the granting of petitions to reconsider 
the Final Decision and the granting of a 
stay of that Final Decision, published in 
the Federal Register of January 17, 1984 
(49 FR 1982), the Commissioner is also 
terminating that stay and is affirming 
the Final Decision with respect to three 
of the four issues dealt within the 
Decision. 

DATES: This Order is effective April 6, 
1984. The removal of paragraphs a, b, 
and c of the stay note at the end of 

§ 136.110 (21 CFR 136.110) and the 
amendments to § 136.110(c) (16) and (17) 
are effective June 5, 1984. The removal 
of the introductory text and paragraph d 
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of the stay note at the end of § 136.110 
and the removal of the stay notes at the 
end of §§ 136.115 and 136.160 are 
effectively July 1, 1985. 


ADDRESS: The transcript of the hearing, 
evidence submitted, petitions for 
reconsideration, comments on those 
petitions, and all other documents cited 
in this Order and in the Final Decision 
published on November 9, 1983, may be 
seen in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Theodore E. Herman, Regulations Policy 
Staff (HFC-10), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3480. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of November 9, 1983 (48 
FR 51448}, the Commissioner of Food 
and Drugs issued the Final Decision 
following a formal evidentiary public 
hearing concerning four amendments to 
the standards of identity regulations for 
bakery products. Following the receipt 
of three petitions for reconsideration, 
the Commissioner granted the petitions 
and stayed the Final Decision and all 
amendments to the Decision (notice of 
which was published in the Federal 
Register of January 17, 1984 {49 FR 
1982)). 


I have carefully considered the three 
petitions, filed by the Bureau of Foods 
(the Bureau), Food and Drug 
Administration; the Tennessee 
Department of Agriculture, Division of 
Chemistry (Tennessee); and the Florida 
Department of Agriculture and 
Consumer Services (Florida). I have also 
carefully considered the responses and 
comments filed by the American Bakers 
Association (ABA) dated December 22, 
1983, January 11, 1984, January 16, 1984, 
February 10, 1984, and February 22, 
1984. Finally, I have considered the 
response submitted by the National 
Association of Margarine 
Manufacturers, seeking affirmation of 
the Commissioner's decision to permit 
colored butter and margarine in 
standardized bakery products. 

The ABA argued, among other things, 
that the petitions from the Florida and 
Tennessee State agencies should not 
have been accepted for filing because 
those agencies were not participants in 
the rulemaking proceeding. Although 21 
CFR 12.139 refers to petitions for 
reconsideration by a “participant,” 21 
CFR 10.33 authorizes reconsideration on 
the Commissioner's own initiative or on 
the petition of an “interested person.” I 
find it unnecessary to rule on this 
objection by the ABA, because I have 
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decided to consider the Florida and 
Tennessee petitions and, as discussed 
below, find them unpersuasive.' 


Issues 
Issue No. 1: Use of Lecithin 


The Final Decision of November 9, 
1983, affirmed the holding of the Initial 
Decision that lecithin should be 
permitted as an optional ingredient in 
egg bread as well as in other bakery 
products and thus denied the proposal 
to revise 21 CFR 136.110(c)(5)(i) so as to 
prohibit the use of lecithin in egg bread. 
Florida and Tennessee objected that the 
use of lecithin in egg bread is 
unnecessary, being used to impart 
characteristics such as texture and 
softness, and that its use in egg bread 
prevents the confirmation of the 
presence of eggs. The Bureau did not 
seek reconsideration of this issue. 

The petitions by Florida and 
Tennessee do not present any 
arguments not previously addressed in 
the Initial Decision (pp. 5 through 9) and 
in the Final Decision (48 FR 51449-50). I 
have carefully considered the petitions 
and, for the reasons set forth in the 
Initial Decision and in the Final 
Decision, I affirm my holding that 
lecithin should be permitted as an 
optional ingredient in egg bread as well 
as in other bakery products. 


Issue No. 2: Restrictions on the Use of 
Spices 


The Final Decision revised a stayed 
provision in the regulation, 21 CFR 
136.110(c)(16), that would have been 
permitted as an optional ingredient in 
egg bread only those spices that do not 
impart to the finished product a color 
simulating that of egg, and thus allowed 
unlimited use of spices in bakery 
products (48 FR 51450). 

In its petition for reconsideration, 
which I have carefully considered, the 
Bureau argues that spices that impart an 
egg-like color should not be allowed in 
bakery products or, at the very least, 
that the allowance of such spices should 
be limited to bread labeled as egg bread. 
The Bureau criticizes the 
Commissioner's reliance on a 1978 
survey which found that of all 
consumers surveyed (as opposed to the 
subgroup of egg bread users), about 12.9 
percent said that yellow breads are 
better than white breads, 12.6 percent 
said yellow breads are not as good, and 
36 percent said they were about the 
same. The Bureau contends that the 


"By letter dated January 10, 1984, the Michigan 
Department of Agriculture filed comments, but did 
not petition for reconsideration. Those comments do 
not present any issues not raised in the petitions for 
reconsideration. 


Commissioner should have sought to 
protect the 12.9 percent of consumers 
who are susceptible to being fooled. I 
disagree. When viewed in toto, the 
survey fails to show any evidence of 
consumer deception. As the ABA 
observes, there is no indication from the 
survey that any of those consumers 
actually purchased yellow breads, that 
any of the consumers who did purchase 
yellow bread did so because of the 
yellow coloring, or that those consumers 
who purchased yeilow bread because of 
the coloring did so in the mistaken belief 
that the breads contained egg when, in 
fact, they did not. (ABA response to the 
Bureau's petition for reconsideration at 
pp. 2 and 3.) All that is shown by the 
survey is that there were as many 
consumers who said that yellow breads 
are not as good as white breads as there 
were consumers who said that yellow 
breads are better. This would seem to 
undermine the Bureau’s contention that 
some bakeries use spices to give bread a 
yellow color. The Bureau's assertion 
that spices used in bread contribute to 
color, but not to flavor, also lacks 
support. The Bureau’s own evidence 
established that at least some spices 
contribute flavor. (Ex. G-4 at 4.) Finally, 
as the Bureau acknowledges, the 
potential for deception from the use of 
spices is limited by technical, cost, and 
taste factors. (Pet. at 6; Declaration of 
Taylor M. Quinn at 2.) 

For the foregoing reasons, I see no 
reason to prohibit the use in bakery 
products of spices which impart an egg- 
like color. The Bureau's alternative 
proposal—that such spices be prohibited 
in standardized bakery products not 
labeled as “egg bread”—is likewise 
unpersuasive. Concededly, the 
purchaser of such bread would lack the 
protection of a label declaration of egg 
content. However, the consumer would 
still be protected by 21 U.S.C. 341 and 
342(g), requiring the declaration of all 
optional ingredients; 21 U.S.C. 342(b)(4), 
prohibiting the addition to food of 
substances which make it appear better 
or of greater value than it is; and by 21 
CFR 136.110 (b) and (c)(18), requiring 
that all optional ingredients be safe and 
suitable and not change the basic 
identity of, or adversely affect the 
physical and nutritional characteristics 
of, the food. 

I have also carefully considered the 
Florida and Tennessee petitions, and 
find no substantive arguments presented 
therein which were not raised by the 
Bureau and addressed in this Order. 

Accordingly, for the foregoing 
reasons, as well as for the reasons 
articulated in the Final Decision (48 FR 
41450), I affirm my holding that spices 
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should be allowed, without limitation, in 
bakery products. Thus, the permitted 
use of spices in bakery products is now 
identical to the unlimited use which was 
permitted by regulation (21 CFR 
17.1(a)(14)) prior to the institution of this 
proceeding. 


Issue No. 3: Artificial Coloring in Butter 
and Margarine 


The Final Decision deleted a provision 
in the regulation that would place 
certain restrictions on the addition to 
bakery products of coloring as such or 
as part of another ingredient. (48 FR 
51450-51.) Previously, there had been no 
regulation regarding the use of artificial - 
coloring in bakery products. The 
proposed regulation, 21 CFR 
136.110{c}{17), would prohibit the use of 
artificial coloring except for that 
contained in added butter. The 
prohibition on coloring went into effect 
while the exception for butter was 
stayed. (41 FR 45540; October 15, 1976.) 
The Bureau had supported the 
regulation, while the ABA, the National 
Association of Margarine 
Manufacturers, and Hoffmann-LaRoche, 
Inc., opposed the proposal as 
discriminatory and urged that both 
artificially colored butter and margarine 
be accorded the same treatment. 

The Bureau has petitioned for 
reconsideration of the Final Decision on 
this issue, contending that the addition 
of coloring should be prohibited, except 
for the imparting of color by butter and 
margarine. Tennessee seeks the same 
outcome in its petition. Florida’s 
petition, while somewhat unclear, 
broadly seeks the prohibition of the 
addition of artificial colors. 

I have carefully considered all the 
petitions, and I amend my holding in the 
Final Decision and conclude that 
artificial coloring should be prohibited 
except for coloring from added butter 
and margarine.” Accordingly, 21 CFR 
136.110(c){17) should be retained and 
revised to reflect that conclusion. 

My reasons are threefold: (1) As the 
Bureau observes, the use of coloring 
from spices, butter, and margarine was 
an issue in the hearing, while the use of 
coloring from other sources was_not. In 
the absence of evidence on the use of 
coloring from such other sources, the 
prohibition in 21 CFR 136.110(c)(17) 
should not be amended. 

(2) Perhaps more importantly, as the 
Bureau states, and as previously noted, 
the opportunity to create deceptive- 
appearing breads from the use of butter, 
margarine, and spices is limited by 


* Because of my holding in Issue No. 2, coloring 
from the addition of spices is also permitted. 
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technical, cost, and taste factors. 
(Bureau Pet. at 6; Declaration of Taylor 
M. Quinn at 2.) The ABA restated and 
did not dispute that statement. (ABA 
response at 3.) By contrast, there is 
virtually unlimited opportunity to use 
artificial coloring from other sources. 
This “self-limiting” nature of certain 
ingredients has been previously 
recognized. (39 FR 32755; September 11, 
1974.) 

(3) The addition of artificial coloring 
to bakery products has been prehibited 
except, pending resolution of this issue 
at hearing, for such coloring which may 
be present in butter and margarine. (41 
FR 45541-43; October 15, 1976.) No 
evidence has been presented in support 
of the proposition that such artificial 
coloring should now be permitted, 
probably because the parties did not 
perceive the addition of coloring from 
other sources to be at issue. 

For the foregoing reasons, I am 
retaining the system now in place, by 
keeping in effect the general prohibition 
on artificial coloring. However, the 
evidence clearly established that there 
was no sound basis for distinguishing 
between coloring from butter and 
coloring from margarine. Indeed, the 
Bureau no longer advocates such a 
distinction. Therefore, I conclude that 
coloring from both added butter and 
margarine, up to the prescribed level, is 
excepted from the general prohibition. 


Issue No. 4: Minimum Content in Egg 
Bread 


The Final Decision of November 9, 
1983, approved a provision in the 
regulation requiring a minimum content 
of 2.56 percent by weight of whole egg 
solids (equivalent to one medium-sized 
egg per pound loaf) in any product 
labeled “egg bread,” thereby reversing 
the recommendation in the Initial 
Decision that a minimum content of the 
yolks of two medium-sized eggs per 
pound be required. The Bureau and 
Florida did not petition for 
reconsideration of this issue, although 
Florida disagreed with the reliance, in 
part, on concern for cholesterol content 
as a basis for requiring one rather than 
two medium-sized eggs per pound loaf. 

Tennessee did petition for 
reconsideration, arguing that the 
requirement of two eggs per pound of 
bread is not excessive. This petition 
does not present any arguments not 
previously addressed in the Initial 
Decision (pp. 18-22) and in the Final 
Decision (48 FR 51451-52). I have 
carefully considered the petition and, for 
the reasons set forth in the Final 
Decision, I affirm my holding. 


List of Subjects in 21 CFR Part 136 


Bakery products; Bread; Food 
standards. 


Final Order 


Therefore, for the reasons stated 
above and in the Final Decision of 
November 9, 1983 (48 FR 51448) and 
under the Federal Food, Drug, and 
Cosmetic Act (secs. 401, 701(e), 52 Stat. 
1046 as amended, 70 Stat. 919 as 
amended (21 U.S.C. 341, 371(e)) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10); it is ordered, That the stay 
announced in the Federal Register of 
January 17, 1984 (49 FR 1982), be 
terminated and that Part 136 be 
amended as follows: 


PART 136—BAKERY PRODUCTS 


1. In § 136.110, by removing the 
introductory text and paragraphs a, b, c, 
and d of the stay note at the end of the 
section and by revising paragraphs 
(c)(16) and (17) to read as follows: 


§ 136.110 Bread, rolls, and buns. 


* * * 7 


(c) *eet 

(16) Spices, spice oil, and spice 
extract. 

(17) Coloring may not be added as 
such or as part of another ingredient 
except as permitted by paragraph (c}({16) 
of this section and except that coloring 
which may be present in butter or 
margarine if the intensity of the butter or 
margarine color does not exceed 
“medium high” (MH) when viewed 
under diffused light (7400 Kelvin) 
against the Munsell Butter Color 
Comparator. The MH designation 
corresponds to the Munsell renotation of 
3.8Y7.9/7.6. 


* * * * * 


§ 136.115 [Amended] 


2. In § 136.115 Enriched bread, rolls 
and buns, by removing the stay note at 
the end of the section. 


§ 136.160 [Amended] 


3. In § 136.160 Raisin bread, rolis, and 
buns, by removing the stay note at the 
end of the section. 

Effective dates. This Order is effective 
April 6, 1984. The removal of 
papragraphs a, b, and c of the stay note 
at the end of § 136.110 and the 
amendments to § 136.110(c) (16) and (17) 
are effective June 5, 1984. The removal 
of the introductory text and paragraph d 
of the stay note at the end of § 136.110 
and the removal of the stay notes at the 
end of §§ 136.115 and 136.160 are 
effective July 1, 1985. 
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(Secs. 401, 701(e), 52 Stat. 1046 as amended, 
70 Stat. 919 as amended (21 U.S.C. 341, 
371(e))) 
Dated: March 26, 1984. 
Mark Novitch, 
Acting Commissioner of Food and Drugs. 
[FR Dac. 84-9043 Filed 4-65-84; 8:45 am} 
BILLING CODE 4160-01-M 


PEACE CORPS 
22 CFR Part 301 


Rules Pertaining to Deciassification 


AGENCY: Peace Corps. 
ACTION: Final rule. 


SUMMARY: Notice is hereby given that 
the Peace Corps is adopting the 
proposed rule Part 301 of Title 22, Code 
of Federal Regulations, that was 
published in the Federal Register on 
December 12, 1983 beginning at page 
55298, to comply with Executive Order 
12356, relating to the declassification 
and downgrading of national security 
information. This rule outlines the 
procedures to be followed by members 
of the public desiring mandatery 
declassification reviews of information 
originally classified by the Peace Corps. 


EFFECTIVE DATE: May 7, 1984. 


FGR FURTHER INFORMATION CONTACT: 
Robert Martin, Associate General 
Counsel, Peace Corps, Washington, D.C. 
20526, Telephone number (202) 254-3114. 


SUPPLEMENTARY INFORMATION: 
Executive Order 12356, National 
Security Information, requires that 
agencies that originate or handle 
classified information promulgate 
regulations implementing the Executive 
Order, and publish in the Federal 
Register unclassified regulations 
establishing agency security policy to 
the extent the regulations affect 
members of the public. No comments 
were received in response to the public 
notice. 


List of Subjects in 22 CFR Part 301 
Classified information. 


Accordingly, Chapter III of Title 22 of 
the Code of Federal Regulations is 
amended by revising Part 301 to read as 
follows: 


PART 301—PUBLIC ACCESS TO 
CLASSIFIED MATERIAL 


Sec. 

301.1 Introduction. 

301.2 Requests for mandatory 
declassification review. 

301.3 Action on requests for declassification 
review. 
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Authority: Executive Order 12356, 43 FR 
14874 dated April 2, 1982. 


$301.1 Introduction. 

The following regulations implement 
Executive Order 12356 and provide 
guidance for members of the public 
desiring a review for declassification of 
a document of the Peace Corps. 


§ 301.2 Requests for mandatory 
deciassification review 


(a) All information originally 
classified by the Peace Corps shall be 
subject to review for declassification. 

(b) Requests for review of such 
information for declassification shall be 
in writing, addressed to the Peace Corps 
Director of Security, Peace Corps, 
Washington, D.C. 20526, and reasonably 
describe the information sought with 
sufficient specificity to enable its 
location with a reasonable amount of 
effort. Only requests made by a United 
States citizen or a permanent resident 
alien, a Federal agency or a State or 
local government will be considered. 

(c) Requests relating to information, 
either derivatively classified by the 
Peace Corps or originally classified by 
another agency but in the possession of 
the Peace Corps, shall be forwarded, 
together with a copy of the record, to the 
originating agency. The transmittal may 
contain in Peace Corps recommendation 
for action. 


§ 301.3 Action on requests 
deciassification review. 

(a) The Director of Security shall 
present each request for declassification 
to the Peace Corps Classification 
Review Committee, which shall consist 
of the Associate Director for 
International Operations, the Associate 
Director for Management and the 
General Counsel, or their designees, 
together with his or her recommendation 
for action. 

(b) Every effort will be made to 
complete action on each request within 
60 days of receipt thereof. 

(c) Information shall be declassified or 
downgraded as soon as national 
security considerations permit. If the 
Classification Review Committee 
determines that the material for which 
review is requested no longer requires 
this protection, it shall be declassified 
and made available to the requester 
unless withholding is otherwise 
authorized by law. 

(d) If the Peace Corps Classification 
Review Committee determines that 
requested information must remain 
classified, the requester shall be given 
prompt notice of the decision and, if 
possible, a brief explanation of why the 
information cannot be declassified. 


(e) The Peace Corps may refuse to 
confirm or deny the existence or non- 
existence of requested information 
whenever the fact of its existence or 
non-existence is itself classified under 
E.O. 12356. 

(f) A requester may appeal a refusal to 
declassify information to the Director of 
the Peace Corps, or the Director's 
designee. Appeals shall be in writing, 
addressed to the Director of the Peace 
Corps, Washington, D.C. 20526, and 
shall briefly state the reasons why the 
requester believes that the Peace Corps 
Classification Review Committee 
decision is in error. Appeals must be 
submitted within 30 days after receipt of 
notice of the Classification Review 
Committee decision. The decision of the 
Peace Corps Director, or designee, will 
be based on the entire record, and will 
be rendered in writing within 60 days 
after receipt of an appeal. The decision 
of the Director or Director's designee is 
the final Peace Corps action on a 
request. 


Dated: March 29, 1984. 


Loret M. Ruppe, 

Director. 

[FR Doc. 84-8912 Filed 4-5-4; 8:45 am] 
BILLING CODE 6051-01-M 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Part 502 


Worldwide Free Flow 


(Export-Import) of Audio-Visual _ 
Materiais 


AGENCY: United States Information 
Agency. 
ACTION: Final! rule. 


SUMMARY: The United States 
Information Agency is modifying 22 CFR 
Part 502. Section 502.3(h) is modified by 
deleting the 2 week requirement for 
Agency action and inserting a provision 
for timely processing of certification 
requests. Section 502.4(a) is modified by 
providing for consultation with 
specialists outside the Government 
whenever the examination of materials 
for export or import authentication 
indicates the desirability of substantive 
expertise in making a fair evaluation. 
Additionally, the current address of the 
Chief Attestation Officer is substituted 
for the previous address, countries 
which have recently been reported to 
recognize Agency educational. 
audiovisual export certificates, or 
countries not previously published from 
which the Agency has received these 
certificates have been added to the list. 
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Other minor correction are made. This 
regulation is modified for the purpose of 
updating names, dates, and places, and 
to improve the decision-making process. 


EFFECTIVE DATE: April 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Merry Lymn, Attorney-Advisor, Office 
of the General Counsel, United States 
Information Agency, 400 C Street SW., 
Room 700, Washington, D.C. 20547. 


SUPPLEMENTARY INFORMATION: The 
United States Information Agency is 
modifying the regulation found at 22 
CFR 502.4(a) to allow consultation with 
experts outside the Government. By 
Executive Order 11311 of October 14, 
1966, the United States Information 
Agency was designated as the agency to 
carry out the provisions and related 
protocol of the “Agreement for 
Facilitating the International Circulation 
of Visual and Auditory Materials of an 
Educational, Scientific and Cultural 
Character” made at Beirut in 1948 and is 
required to make any determination and 
to prescribe any regulations required by 
headnote 1 to Schedule 8, Part 6 of the 
Tariff Schedules of the United States. 

The treaty facilitates the free flow of 
educational audio visual materials 
between nations by eliminating import 
duties, import licenses, special taxes, 
quantitative restrictions and costs, by 
shipment under an international 
certificate. A certificate is issued by the 
United States Information Agency upon 
determination that the article is visual 
or auditory material of an educational, 
scientific, or cultural character within 
the meaning of the Agreement. 

The regulations require that the Chief 
Attestation Officer and his or her staff 
consult regularly with experts 
throughout the Agency and the 
Government. It appears that the ability 
to consult with private sector 
organizations would be helpful when the 
Agency is considering materials which 
have social implications and which may 
be biased. The Agency believes that 
consultation with appropriate specialists 
in the private sector for advisory 
opinions would facilitate the decision 
making process, especially in difficult 
cases. In these cases, the Chief 
Attestation Officer will make a formal 
determination that private sector 
consultants are necessary. 

The United States Information Agency 
is also modifying the regulation found at 
22 CFR 502.3(h) by deleting the two 
week requirement for Agency action and 
inserting a provision for timely 
processing of certification requests. 
Because applications are received in a 
cyclical manner it is not realistic to 
suggest that applications can be 
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uniformly processed in such a short time 
frame. The new regulation specifies that 
certification requests are processed in 
chronological order, except in unusual 
circumstances. The regulation also 
provides for notification to the applicant 
if the delay will exceed three weeks. 

Additionally, the current address of 
the Chief Attestation Officer is 
substituted for the previous addresses, 
countries which have recently been 
reported to recognize Agency 
educational! audiovisual! export 
certificates, or countries not previously 
published from which the Agency has 
received these certificates have been 
added. Other minor corrections are 
made. 

USIA has determined that this is not a 
major rule for the purposes of E.O. 
12291, Federal Regulation, because it 
will not result in: (1) An annual effect on 
the economy of $100 million or more; (2) 
A major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Accordingly, the following 
modifications proposed to Chapter V, 
Part 502 are adopted. 


List of Subjects in 22 CFR Part 502 


Education, Imports, Trade 
agreements. 


$502.1 [Amended] 

1. In § 502.1 Summary; general: 
Paragraph (a) the address of the Chief 
Attestation Officer is revised to read as 
follows: Chief Attestation Officer of the 
United States, Television and Film 
Service, Room 3000, Patrick Henry 
Building, United States Information 
Agency, Washington, D.C. 20547; 
telephone (202) 376-7203. 


§502.2 [Amended] 


2. In § 502.2 Implementing statute 
and Executive Order—Paragraph (a)(1) 
the word “exempted” is incorrectly 


spelled and is revised to read as follows: 


exempted 


§ 502.3 [Amended] 

3. In § 502.3 Procedures: Paragraphs 
(c) and (g) the address of the Chief 
Attestation Officer is revised to read as 
follows: Chief Attestation Officer of the 
United States, Television and Film 
Service, Room 3000, Patrick Henry 
Building, United States Information 
Agency, Washington, D.C. 20547; 
telephone (202) 376-7203. 


4. Remove § 502.3(h} and insert the 
following in its place: 


* * * * * 


(h) Certification requests are 
processed in chronological order, except 
in unusual circumstances. If processing 
delays occur exceeding three working 
weeks resulting from receipt of unusual 
numbers of applications, or other 
circumstances, the Agency will send the 
Applicant an interim acknowledgment 
indicating the action time estimated. 


* 7 * * * 


5. In § 502.3, Paragraph (i) an 
applicant is now provided an original 
and one copy. The first sentence of this 
item now reads: 


* * * * * 


{i) Upon certification, the Applicant 
will receive the original Certificate and 
one signed copy. * * * 


+ * * * * 


§ 502.4 [Amended] 


6. In § 502.4—Paragraph (b) The 
name of the Environmental Services 
Administration is changed to the 
National Oceanic and Atmospheric 
Administration and the Federal 
Emergency Management Agency is 
added. The paragraph reads as fol‘ows: 


* * * * 


(b) The Committee is composed of 
members representing the United States 
Information Agency, Department of 
Agriculture, Department of Commerce 
(including the National Oceanic and 
Atmospheric Administration and the 
National Bureau of Standards), 
Department of Defense {including 
Department of the Air Force, 
Department of the Army, Department of 
the Navy and the Marine Corps), 
Defense Audiovisual Agency, 
Department of Educatien, Department of 
Energy, Federal Emergency Management 
Agency, General Services 
Administration (including Nationa! 
Archives and Records Service), 
Department of Health and Human 
Services (including the Nationa! 
Institutes of Health), Department of the 
Interior (including the Bureau of Mines), 
Library of Congress, National 
Aeronautics and Space Administration, 
National Gallery of Art, National 
Science Foundation, U.S. Postal Service, 
Department of State, Department of 
Transportation (including Federal 
Aviation Administration, Federal 
Highway Administration, and the Coast 
Guard), Department of the Treasury, and 
the Veterans Administration. 

* * * * - 

7. In § 502.4(a) insert in the second 
sentence after “Government” the 
following: “and upon a formal 
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determination that it is necessary, with 
specialists in the private sector”. 

The new § 502.4(a) will read as 
follows: 

(a) The Chief Attestation Officer of 
the United States Information Agency 
and the Attestation Officers under his or 
her supervision will routinely and 
continuously receive Agency policy and 
legal guidance, and protests of 
Applicants will be reviewed by the 
Review Board and the Agency's Director 
as provided below. The Chief 
Attestation Officer and his or her staff 
will regularly consult experts throughout 
the Agency and throughout the 
Government and, upon a formal 
determination that it is necessary, with 
specialists in the private sector, 
whenever the examination of materials 
(for export certification or import 
authentication) indicates the desirability 
of substantive expertise in making a fair 
evaluation. 


§ 502.5 [Amended] 


. * * * * 


8. In § 502.5 Review and appeal— 
Paragraph (b) The address of the 
Review Board reads as follows: Review 
Board for the International Audiovisual 
Program, Television and Film Service 
(B/TVF/R), United States Information 
Agency, Washington, D.C. 20547. 

9.In § 502.6 Substantive criteria— 
Paragraph (b)(6) is revised, for the 
purpose of clarification, to read as 
follows: 

(bj * * & 

(6) The Agency does not certify or 
authenticate any materials which have 
not in fact already been produced at the 
time of application. However, special 
exception has been made to this 
requirement when (a) the qualified 
materials under consideration are issued 
serially, (b) future titles and release 
dates are known at the time of 
application, and (c) when the Applicant 
is prepared to affirm that future released 
material will conform to the substantive 
criteria for certification, and is prepared 
to provide the Agency copies of the 
items themselves or descriptive material 
for post-audit review. 

10. In § 502.7 History and 
background—Paragraph (d) is revised 
in order to update the statistical data 
contained therein and reads as follows: 


§ 502.7 [Amended] 

(d) On August 1, 1953, with the 
creation of the United States 
Information Agency (USIA), this 
attestation program was transferred to 
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USIA, where it has continued without 
interruption. As of December 31, 1982, 
the U.S. Government had issued over 
63,000 certificates covering an estimated 
900,000 items of visual and auditory 
materials (a number of the certificates 
cover a series of items), and over 4,000 
different Applicants had submitted 
materials for export certification. 


* * * * * 


11. In § 502.7(e)(2) the word “imports” 
is italicized. The closing text of this 
paragraph is removed, the following is 
substituted: 

Additionally, the U.S. Government has 
recognized foreign certificates on 
exports received from the following 
countries: 


Australia Italy 


Bulgaria Japan 
China, Peoples Republic Korea 
of Poland 
Czechoslovakia Puerto Rico 
Germany Romania 
Hungary Republic of South Africa 
Israel United Arab Republic 
Authority: 5 U.S.C. 301, 19 U.S.C. 2051, 2052, 
22 U.S.C. 1431 et seq., E.O. 11311, 31 FR 13413, 
3 CFR 1966-1970 Comp., page 593. 
Dated: March 27, 1984. 
Charles Z. Wick, 
Director, United States Information Agency. 
[FR Doc. 84-9053 Filed 4-5-84; 8:45 am] 
BILLING CODE @230-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 165 

{[COTP, NOLA, Regulation No. 84-01] 


Safety Zone Regulations; Lower 
Mississippi River, Vicinity of New 
Orleans. 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


- SUMMARY: The Coast Guard Captain of 
the Port (COTP), New Orleans, is 
proposing to establish a Safety Zone on 
the Mississippi River between LMR mile 
81, AHOP, and LMR mile 115, AHOP. 
This Safety Zone is considered 
necessary to counteract problems 
anticipated with vessel traffic 
congestion on the Mississippi River that 
is expected to occur as increasing 
numbers of vessels visit and operate in 
and around New Orleans, specifically in 
conjunction with the activities of the 
1984 Louisiana World Exposition 
(World's Fair), which will be open from 
12 May 1984 until 11 November 1984. 
The establishment of a Safety Zone and 
the imposition of restrictions on vessels 
operating within it will allow the COTP 
to control vessel operations so that safe, 


reasonable access to the World's Fair 
and its activities can be accommodated 
without causing undue disruption to 
normal commerical shipping on the 
Mississippi River, or unduly exposing 
the visiting vessels to the inherent 
dangers in operating in close proximity 
with the industrial-commercial 
complexes located along the river. This 
Safety Zone would be established on 1 
May 1984 and terminated on 30 
November 1984. 

EFFECTIVE DATE: May 1, 1984, and 
terminates November 30, 1984. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Richard E. Ford at (504) 589-7117, 
or ENS Peyton Coleman at (504) 589- 
7108. 

SUPPLEMENTARY INFORMATION: On 
February 6, 1984, the Coast Guard 
published a notice of proposed rule 
making in the Federal Register for this 
regulation (49 FR 4388). Interested 
persons were requested to submit 
comments and no comments were 
received. 


Drafting Information 


The drafters of this notice are LCDR 
Richard E. Ford, Project Officer, COTP, 
New Orleans, and LCDR R. W. Bruce, 
Project Attorney, Eighth Coast Guard 
District Legal Office. 


Discussion of Comments 
None received. 
Economic Assessment and Certification 


This regulation is considered to be 
nonsignificant in accordance with DOT 


“ Policies and Procedures for 


Simplification, Analysis, and Review of 
Regulations (DOT Order 2100.5). Its 
economic impact is expected to be 
positive and result in considerable 
savings to the commercial and industrial 
interests on the Mississippi River. Based 
upon this assessment it is certified in 
accordance with section 605(b) of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that this regulation will not have 
a significant economic impact on a 
substantial number of small entities. 


‘Also, the regulation has been reviewed 


in accordance with Executive Order 
12291 of February 17, 1981, on Federal 
Regulation and has been determined not 
to be a major rule under the terms of 
that order. 

List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 


PART 165—(AMENDED] 


Final Regulations 
In consideration of the foregoing, Part 


165 of Title 33, Code of Federal 
Regulations, is amending by adding 
section 165.T810 to read as follows: 


§ 165.7810 Lower Mississippi River, 
vicinity of New Orieans. 


(a) The area from LMR mile 81, 
AHOP, to LMR mile 115, AHOP, is a 
Safety Zone. This Safety Zone is 
effective beginning 1 May 1984 and will 
terminate 30 November 1984. 

(b) Regulations. (1) Vessel transit 
through the Safety Zone is normally 
permitted. However, unless specifically 
permitted by the COTP, New Orleans, 
no vessel within the Safety Zone may: 

(i) Loiter; 

(ii) Moor along the river banks 
(battures), unless adequate, fixed 
mooring devices are utilized (mooring to 
trees or other vegetation is specifically 
prohibited); 

(iii) Moor in a barge fleeting facility; 

(iv) Anchor in an established 
anchorage (anchoring outside of 
established anchorages on the 
Mississippi River below Baton Rouge is 
specifically prohibited by 33 CFR 
110.195(c)(1)); or 

(v) Transfer flammable materials 
while moored at the site of the World's 
Fair (Poydras St., Julia St. and Erato St. 
Wharfs) between the hours of 2100 and 
2300 daily. 

(2) The foliowing categories of 
vessels, when within the Safety Zone, 
are hereby granted a general permit to 
engage in the activities enumerated in 
(b)(1)(iii) and (b)(1)(iv) of this section, 
when and where not prohibited by other 
law or regulation: 

(i) All freight and cargo vessels 
carrying freight and cargo, or intending 
to engage in such carriage; 

(ii) All documented towboats and 
tugboats; 

(iii) All tank barges, hopper barges, 
and deck barges; 

(iv) All industrial vessels, such as 
dredges, derrick barges, etc.; and 

(v) All public and naval vessels. 

(3) All ocean-going passenger vessels 
carrying passengers for hire, or 
intending to engage in such carriage, are 
hereby granted a general permit to 
anchor in established anchorages within 
the Safety Zone. 

(4) In an emergency, a vessel may 
depart from any of the regulations in 
paragraph (b)(1) to the extent necessary 
to avoid immediate danger to persons, 
property, or the environment. 

(5) Vessels seeking a permit to engage 
in the activities prohibited in paragraph 
(b)(1) must submit a written request, at 
least 5 days in advance of the desired 
effective date of the permit, to: 
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COTP, New Orleans, Attn: Waterways Safety 
Office, 4640 Urquhart Street, New Orleans, 
LA 70117 
(6) The general permits granted above 

may be immediately revoked by the 

COTP by notifying any such vessel in 

this Safety Zone. 


(33 U.S.C. 1225 and 1231; 49 CFR 1.46, and 33 
CFR 165.3) 
Dated: March 23, 1984. 
M. H. Dennis, 
Commander, U.S. Coast Guard, Captain of the 
Port, Acting. 
[FR Doc. 64-9126 Filed 4-5-84; 8:45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 165 
{COTP, NOLA, Regulation No. 84-02] 


Security Zone Regulations; 1984 
Louisiana Worid Exposition in New 
Orleans 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: The Coast Guard Captain of 
the Port (COTP), New Orleans, is 
proposing to establish a Security Zone 
on the Mississippi River in New Orleans 
between the up river end of the Canal 
St. Ferry Landing (approximately LMR 
mile 94.8, AHOP, LDB) and the down 
river edge of the new, Greater New 
Orleans Mississippi River Bridge 
(approximately LMR mile 95.7, AHOP, 
LDB) and extending 200 ft. channelward 
between these points from the New 
Orleans, or Left Descending Bank (LDB), 
side of the river. This Security Zone is 
intended to discourage civil 
disturbances and acts of terrorism that 
might be stimulated by the 1984 
Louisiana World Exposition (World's 
Fair) in New Orleans. It would allow the 
COTP to strictly control access to the 
Fair's site from the Mississippi River, 
thus minimizing the possibility that 
persons intent on inciting suth 
disturbances or acts could disrupt the 
Fair, or endanger the lives and property 
of its participants. This Security Zone 
would be established on 1 May 1984 and 
terminated on 30 November 1984. 
EFFECTIVE DATE: May 1, 1984, and 
terminates November 30, 1984. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Richard E. Ford or ENS Peyton 
Coleman (504) 589-7117. 


SUPPLEMENTARY INFORMATION: On 
February 6, 1984, the Coast Guard 
published a notice of proposed rule 
making in the Federal Register for this 
Regulation (49 FR 4387). Interested 
persons were requested to submit 


comments and no comments were 
received. 


Drafting Information: 


The drafters of this notice are LCDR 
Richard E. Ford, Project Officer, COTP, 
New Orleans, and LCDR R. W. Bruce, 
Project Attorney, Eighth Coast Guard 
District Legal Office. 


Discussion of Comments: 
None received. 
Economic Assessment and Certification: 


This regulation is considered to be 
nonsignificant in accordance with DOT 
Policies and Procedures for 
Simplification, Analysis, and Review of 
Regulations (DOT Order 2100.5). Its 
economic impact is expected to be 
minimal since only non-ecomomic 
activities are being affected. Based upon 
this assessment, it is certified in 
accordance with section 605(b) of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that this regulation will not have 
a significant economic impact on a 
substantial number of small entities. 
Also, the regulation has been reviewed 
in accordance with Executive Order 
12291 of February 17, 1981, on Federal 
Regulations and has been determined 
not to be a major rule under the terms of 
that order. 


- List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(waters), Security measures, Vessels, 
Waterways. 


Final Regulation: 
In consideration of the foregoing, Part 
165 of Title 33, Code of Federal 


Regulations, is amended by adding 
section 165.T811 to read as follows: 


§ 165.T811 1984 Louisiana World 
Exposition in New Orieans. 

(a) That area of the Mississippi River 
in New Orleans between the up river 
end of the Canal St. Ferry Landing 
(Approximately LMR mile 94.8, AHOP, 
LDB) and the down river edge of the 
new, Greater New Orleans Mississippi 
River Bridge (approximately LMR mile 
95.7, AHOP, LDB), and extending 200 ft. 
channelward between these points from 
the New Orleans, or Left Descending 
Bank (LDB), side of the river is a 
Security Zone. This Security Zone is 
established 1 May 1984 and will 
terminate on 30 November 1984. 

(b) Regulations. (1) No vessel may 
enter this Security Zone without the 
specific written permission of the 
Captain of the Port, New Orleans. A 
request for permission to enter this 
Security Zone must be submitted, in 
writing, at least 5 days in advance of the 
intended time and date of entry, to: 
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Captain of the Port, Attn: Waterways Safety 
Office, 4640 Urquhart Street, New Orleans, 
LA 70117 


Such request must include the: 

(i) Name, address, telephone number, 
and business affiliation of the individual 
making such request; 

(ii) Name of the vessel(s) involved. 

(iii) Official Number or State Number 
of the vessel(s) involved; and its (their) 
flag and call sign; 

(iv) Approximate number of personnel 
on board the vessel(s); 

(v) Time and date of entry, and 
duration of intended stay; 

(vi) Exact location of the vessel if it 
intends to remain within the Security 
Zone; 

(vii) A brief statement of purpose for 
entering the Security Zone including, 
where appropriate, the nature of the 
cargo to be handled. 

(2) All U. S. Naval and Coast Guard 
Vessels intending to enter this Security 
Zone are hereby granted a general 
exemption to the prior entry, written 
notification requirements of paragraph 
(b)(1) of this section, but must verbally 
notify the Captain of the Port at least 4 
hours in advance of their entry with the 
information required by paragraph (b)(1) 
of this section. This notice may be called 
in by telephone to 589-7101, or by radio 
on channel 16 VHF-FM (156.8 MHZ), 
calling Group New Orleans, or on 
channel 11 VHF-FM (156.550 MHZ), 
calling VTS New Orleans. 

(3) Vessels intending to enter this 
Security Zone for the purpose of 
conducting fuel oil or cargo transfer 
operations are hereby granted a general 
exemption to the prior entry, written 
notification requirements of paragraph 
(b)(1) of this section, but must verbally 
notify the Captain of the Port at least 4 
hours in advance of their entry with the 
information required by paragraph (b){1) 
of this section. This notice may be called 
in by telephone to 589-7101, or by radio 
on channel 16 VHF-FM (156.8 MHZ), 
calling Group New Orleans, or on 
channel 11 VHF-FM (156.550 MHZ}, 
calling VTS New Orleans. 

(4) At his discretion, the COTP may 
waive the requirements of paragraphs 
(b) (1), (2), and (3) of this section. 
Request for waivers must be made, in 
writing, to the COTP, using the address 
given in paragraph (b)(1) of this section. 
(50 U.S.C. 191; E.O. 10173; and 33 CFR 6.04-6) 

Dated: March 23, 1984. 


M. H. Dennis, 
Commander, U.S. Coast Guard. Captain of the 
Port, Acting. 


(FR Doc. 84-9127 Filed 4~5-84; 8:45 am] 
BILLING CODE 4910-14-M 





ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 271 
{SW-2-FRAL 2559-2] 


Hazardous Waste Management 
Program, New Jersey; Application for 
interim Authorization, Phase Il, 
Components A and B 


AGENCY: Region II, Environmental 
Protection Agency (EPA). 

ACTION: Granting of Phase II Interim 
Authorization, Components A and B, to 
State Hazardous Waste Program. 


SUMMARY: The State of New Jersey has 
applied for Interim Authorization, Phase 
iI, Components A (permitting of 
hazardous waste tanks and containers) 
and B (permitting of hazardous waste 
incinerators}. EPA has reviewed New 
Jersey's application and has determined 
that New Jersey's hazardous waste 
program is substantially equivalent to 
the Federal program covered in Phase II, 
Components A and B. The State of New 
ersey is hereby granted Interim 
Authorization for Phase II, Components 
A and B, to operate a hazardous waste 
program in lieu of the Federal hazardous 
waste program in the State of New 
Jersey. 
EFFECTIVE DATE: April 6, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Deborah A. Craig, New Jersey State 
Coordinator, Solid Waste Branch, U.S. 
EPA, Region II, 26 Federal Plaza, Room 
905, New York, New York 10278. 
Telephone (212) 264-0504. 
SUPPLEMENTARY INFORMATION: In the 
May 19, 1980 Federal Register (45 FR 
33063) the Environmenta! Protection 
Agency promulgated regulations, 
pursuant to Subtitle C of the Resource 
Conservation and Recovery Act of 1976 
{RCRA), as amended, to protect human 
health and the environment from the 
improper handling and disposal of 
hazardard waste. These regulations 
included provisions under which EPA 
can authorize qualified Siate hazardous 
waste management programs to operate 
in lieu of the Federal program. The 
regulations provide for a transitional 
stage in which qualified State programs 
can be granted interim authorization. 
The interim authorization program is 
being implemented in two phases 
corresponding to the two stages in 
which the underlying Federal! program 
took effect. 

The State of New Jersey received 
interim authorization for Phase I on 
February 2, 1983. Under Phase I, the 
State is responsible for identifying and 
listing hazardous wastes and enforcing 


standards for generators, transporters 
and interim status facilities. 

In the January 26, 1981 Federal 
Register (46. FR 7965}, the Environmental 
Protection Agency announced the 
availability of portions or components of 
Phase II of Interim Authorization. 
Component A, published in the Federal 
Register January 12, 1981 (46 FR 2802), 
contains standards for permitting 
storage and treatment in containers, 
tanks, surface impoundments and waste 
piles. Component B, published in the 
Federal Register January 23, 1981 (46 FR 
7666), contains standards for permitting 
hazardous waste incinerators. 

Component C, published in the 
Federal Register July 26, 1982 (47 FR 
32274), contains technical facility 
standards which apply to groundwater 
protection, surface impoundments, 
waste piles, land treatment and 
landfills. The State of New Jersey 
intends to apply for permitting authority 
for land disposal facilities when it 
applies for final authorization. 

Since the State of New Jersey's 
application for Phase II, Components A 
and B, Interim Authorization was 
submitted after the January 26, 1983 
deadline for inclusion of certain waste 
piles and surface impoundments in 
Component A, the State’s application 
includes only responsibility for storage 
and treatment in tanks, containers and 
incinerators. (See 47 FR 32379, July 26, 
1982.) It does not include responsibility 
for treatment, storage or disposal! in 
surface impoundments, waste piles, land 
treatment facilities or landfills. 

A full description of the requirements 
and procedures for State interim 
authorization is included in 40 CFR Part 
271, Subpart B. 

Draft Application 

The State of New Jersey submitted a 
draft application for Phase II, 
Components A and B, Interim 
Authorization on May 13, 1983. After 
detailed review, EPA transmitted 
commenis to the State on August 25, 
1983, for consideration. Major issues 
were identified for resolution before the 
State could be authorized. These issues 
involved the substantial equivalence of 
the State's regulations. On January 3, 
1984, the New Jersey Department of 
Environmental Protection adopted 
regulations which resolved these issues. 


Complete Application 


On December 15, 1983, New Jersey 
submitted to EPA-a complete application 
for Phase II, Components A and B, 
interim authorization. An EPA review 
team consisting of both Headquarters 
and Regional personnel made a detailed 
analysis of New Jersey's hazardous 
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waste management program. No major 
issues were raised as a result of this 
review process. At a February 1, 1984 
meeting with the New Jersey 
Department of Environmental 
Protection, EPA Region Hf identified two 
minor issues for the State to address in 
its application. These issues concerned 
the need for the Memorandum of 
Agreement to 1) reflect the latest report 
formats and reporting frequencies 
required by EPA for State authorized 
program activities and 2) clarify that for 
draft permits developed by the State 
after authorization, EPA will provide 
comments on said permits during the 
State’s public comment period. On 
February 27, 1984, the State submitted a 
revised Memorandum of Agreement 
which addressed all of the issues raised 
by EPA. . 


Public Hearing and Comment Peried 


In the Federal Register notice of 
December 29, 1983 (48 FR 57343} EPA 
gave the public opportunity to review 
and comment on the State of New 
Jersey's application for Phase II, 
Components A and B, Interim 
Authorization Hazardous Waste 
Management Program under the 
Resource Conservation and Recovery 
Act (RCRA). The comment period closed 
on February 21, 1984. EPA also 
conducted a public hearing on the 
application on February 14, 1984, in 
Trenton, New Jersey. Two members of 
the public attended the hearing. No oral 
or written comments were received by 
EPA at the hearing. During the comment 
period, EPA received and considered by 
EPA in reaching a decision on New 
Jersey's application for Phase Hl, 
Components A and B, Interim 
Authorization. One commenter 
supported the delegation of the Phase I, 
Components A and 8, permit program to 
New Jersey. The other comment 
received and EPA's response are 
summarized below: 

Comment—The New Jersey 
Department of Environmental Protection 
should amend its hazardous waste 
regulations so as to remeve the 
exemption for discharge of mixtures of 
domestic sewage and other wastes that 
are discharged into a sewer system to a 
domestic treatment works. This 
exemption precludes hazardous wastes 
that are discharged to a sewer system 
from being subject to State manifest 
system requirements and other 
hazardous waste regulatory controls. 

EPA Response—lIn part, in order to 
qualify for interim authorization, States 
must have in place regulations that are 
substantially equivalent to the Federal 
hazardous waste regulations (see 40 





13698 


CFR Part 271, Subpart B). Since the 
State’s exemption is substantially 
equivalent to and consistent with the 
Federal exemption provided for under 40 
CFR Part 261.4(a)(1)(i) and (ii), New 
Jersey need not amend its regulatory 
exemption for authorization. Note, 
however, that if the resulting sewage 
sludge from the plant's treatment 
process exhibits any of the 
characteristics of hazardous waste, the 
sludge is not exempt from being 
managed as a hazardous waste under 
New Jersey’s or EPA’s hazardous waste 
regulations (see N.J.A.C. 7:26-8.1 and 40 
CFR Part 261.3). Further, plant 
discharges are regulated under the New 
Jersey Water Pollution Control Act and 
the EPA Clean Water Act. 
Decision 

EPA has reviewed New Jersey's 
complete application for Phase II, 
Components A and B, Interim 
Authorization, and has determined that 
the State program is substantially 
equivalent to Phase II, Components A 
and B, of the Federal program as defined 
in 40 CFR Part 271, Subpart B, as 
amended at 47 FR 32373 (July 26, 1982). 
In accordance with Section 3006(c) of 
RCRA, the State of New Jersey is hereby 
granted Interim Authorization to operate 
its hazardous waste program in lieu of 
Phase II, Components A and B, of the 
Federal program in New Jersey. 


Regulatory Flexibility Act 


Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that this 
authorization will not have a significant 
economic impact on a substantial 
number of small entities. The 
authorization suspends the applicability 
of certain Federal regulations in favor of 
the State program, thereby eliminating 
duplicative requirements for handlers of 
hazardous wastes in the State. It does 
not impose any new burdens on small 
entities. This rule, therefore does not 
require a regulatory flexibility analysis. 


Executive Order 12291 


The Office of Management and Budget 
(OMB) has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 271 


Hazardous materials, Indian lands, 
Reporting and recordkeeping 
requirements, Waste treatment and 
disposal, Intergovernmental relations, 
Penalties, Confidential business 
information. 


Authority 


This notice is issued under the 
authority of Sections 2002(a), 3006, and 


7004(b) of the Solid Wagte Disposal Act, 
as amended by the Resource 
Conservation and Recovery Act of 1976, 
as amended, 42 U.S.C. 6912(a), 6926 and 
6974(b). 

Dated: March 12, 1984. 


Jacqueline E. Schafer, 

Regiona! Administrator, Region II. 
[FR Doc. 64-9213 Filed 4-5-84; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Heaith Care Financing Administration 
42 CFR Part 420 


Medicare Program; Access to Books, 
Documents and Records of 
Subcontractors 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Final rule. 


SUMMARY: This final rule responds to the 
comments we received on a final rule 
that we published December 30, 1982, 
that set forth criteria and procedures 
concerning the Department's access to 
books, documents and records of a 
contractor of a Medicare provider. In 
addition, we have made a few 
procedural revisions and technical 
corrections to the final rule. 


EFFECTIVE DATE: May 7, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Robert Harrison, (301) 594-8522. 


SUPPLEMENTARY INFORMATION: 
Background 


Under the Medicare program, the 
amount paid at this time to a provider of 
services generally has depended on the 
reasonable cost of items and services 
furnished to beneficiaries. (As of 
October 1, 1983, we began to pay 
hospitals for most inpatient services on 
a prospective basis under Pub. L. 98-21, 
enacted on April 20, 1983.) While section 
1815(a) of the Social Security Act 
requires a provider to make available to 
its intermediary financial and other 
books and records so that the 
reasonable cost of services it has 
provided may be determined, we did not 
have the same access to the records of a 
provider's subcontractors until 
December 6, 1980. 

Section 952 of the Omnibus Budget 
Reconciliation Act of 1980 (Pub. L. 96- 
499), enacted December 5, 1980, 
amended section 1861(v)(1) of the Social 
Security Act by adding a new 
subparagraph (I). That provision 
requires that, in order for the costs of 
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services furnished under a contract 
between a provider and subcontractor 
to be included as reasonable costs for 
Medicare reimbursement purposes, the 
contract (if its cost or value over a 12- 
month period is $10,000 or more) must 
contain a clause allowing the Secretary 
and the Comptroller General to have 
access, upon request, to the contract, 
and to the bocks, documents, and 
records of the subcontractor that are 
necessary to verify the nature and 
extent of costs of services furnished 
under the contract. The contract must 
provide for the access until the 
expiration of four years after the 
services are furnished under the 
contract. In addition, the contract must 
allow access to contracts of a similar 
nature, cost or value, between 
subcontractors and related 
organizations of the subcontiactor, and 
to their books, documents, and records. 
The statute requires that the Secretary's 
request for books, documents, and 
records must be in writing and that the 
Secretary must specify in regulations the 
criteria and procedures the Secretary 
will use in obtaining that access. This 
section became effective on December 6, 
1980. 

The statute contains no requirement 
for the Comptroller General to publish 
regulations in order to gain access to the 
subcontractor’s contract, books, 
documents, and records and those of its 
related organizations. Therefore, the 
regulations addressed only that part of 
the provision for which the Secretary is 
responsible, except that they required 
the access clauses to provide also for 
access by the Comptroller General and 
his or her authorized representatives. 


Provisions of the Regulations 


On October 12, 1982, we published a 
notice of proposed rulemaking (NPRM) 
to set forth the procedures we proposed 
to use to implement the statute. On 
December 30, 1982, we published a final 
rule (47 FR 58260). The regulations 
added a new Subpart D, Access to 
Books, Documents, and Records of 
Subcontractors, to 42 CFR Part 420, 
Program Integrity. The preamble to the 
final rule addressed major comments 
that we received in response to the 
NPRM, stated that we were considering 
additional requests for clarification and 
technical changes, and allowed for 
submission of additional comments on 
the final rule. 

In summary, the regulations we 
adopted: 

(a) Defined various terms, such as 
“contract for services”, “provider”, and 
“subcontractor”; 
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(b) Specified which contracts are 
subject to the regulations; 

(c) Gave the criteria we will use to 
determine whether to request access to 
books, documents, and records; 

(d) Described the procedures we will 
use to gain access to books, documents, 
and records; 

(e) Described the procedures for 
subcontractors to use when responding 
to requests; and 

(f) Described procedures concerning. 

(1) A subcontractor’s refusal to permit 
access to requested books, documents 
and records; and 

(2) A contract's lack of an access 
clause. 

Under headings separate from 
“Provisions of the Regulations”, we also 
dealt with pr6vider concerns about a 
subcontractor’s refusal to insert an 
access Clause and about confidentiality 
of records. 


Analysis and Response to Comments 


In response to the final rule we 
received comments from eight 
commenters consisting of three law 
firms, a subcontractor, two management 
associations, a Medicare carrier and an 
individual. In addition, we are 
responding to several commenters’ 
requests for minor clarification or 
technical changes that were submitted 
in response to the NPRM and that were 
considered but not included in the | 
Analysis and Response to Comments 
section (47 FR 58263) of the final rule 
due to the limited time between the end 
of the comment period (December 13, 
1982) and the publication date 
(December 30, 1982). 

Below we discuss these comments 
and furnish our responses to all of these 
comments. 


A. Definitions 


1. Books, documents and records. One 
commenter continued to have difficulty 
with our definition of books, documents, 
and records. He believed that access 
should be limited to “books, documents, 
and records necessary to verify the 
nature and extent of the costs of 
subcontractor services included in a 
' provider's cost report” to clarify that the 
inquiry relates to the nature and extent 
of the cost to the provider, not the costs 
of the subcontractor (emphasis added). 
Another commenter wanted us to 
exclude copies of individuals’ income 
tax returns, since we might have to 
disclose them under the Freedom of 
Information Act, even though other 
statutes prohibit releasing income tax 
information. 

Response: We do not believe that it is 
necessary to make the language of the 
regulations more restrictive. The 


legislation and the regulations are 
specifically directed toward Medicare 
costs and further amplification of this 
intent seems unnecessary. 

With respect to individuals’ income 
tax returns, if the returns constitute the 
only way to verify expenses (admittedly 
a rare situation), it will be necessary for 
us to examine them. However, the FOIA 
allows us to exempt from mandatory 
disclosure matters that are exempted 
from disclosure by statute (see 5 U.S.C. 
552(b)(3)). Tax returns and return 
information are not disclosed except as 
authorized by the Internal Revenue 
Code (see 42 CFR 401.126(b)(3)). 

2. Contract for services. Several 
commenters believed that our definition 
of contract for services is too vague. 
Other commenters believed that we 
should add language to the definition at 


- 42 CFR 420.301 that would specifically 


exclude contracts for certain services 
from the definition of contract. Other 
commenters asked whether contracts for 
specified services are covered by the 
regulation. 

The contracts for services that the 
commenters wanted specifically 
excluded in the regulation text are 
contracts for: 

(a) Services included in the 
construction of buildings; 

(b) Services incidental to the purchase 
of goods; 

(c) Services to carry out a warrant of 
goods; 

(d) Services furnished by entities 
subject to regulations by regulatory 
commissions such as the Federal 
Reserve Board of a State Banking 
Commission; and 

(e) Services furnished at a price based 
on an established commercial catalog or 
market price. 

One commenter wanted to know if 
insurance is considered a service, and if 
so, whether claims files are “appropriate 
books and records”. He strongly 
objected if claims files are to be made 
available. 

Two commenters wanted to know 
whether hospital councils and 
associations providing services to 
hospitals are subject to the regulations. 

Response: With respect to the 
requests for specific exclusions for (a) 
services included in the construction of 
a building, (b) services incidental to the 
purchase of goods, or (c) services to 
carry out a warranty, we do not believe 
it is appropriate to insert specific 
exclusions for these services in the 
regulations since the treatment of 
incidental services will be determined 
on a case-by-case basis by the 
intermediary. For example if these 
services are normally included in the 
manufacturer's selling price of the goods 


(which may also include distributor 
mark-ups, salespersons’ commissions. 
etc.), then the contract for purchase of 
the goods and related services need not 
contain an access clause. However, if a 
firm unrelated to the manufacturer 
supplies incidental services (e.g., a 
group purchasing service providing 
“purchasing advice” to a provider), then 
an access clause must be included in the 
contract if ail other criteria are met. 

With respect to (d), services of 
regulated entities, we do not believe that 
the mere presence of other regulatory 
authorities eliminates the possible 
necessity for an access to records; 
therefore, these entities are considered 
subcontractors and their contracts with 
providers are subject to the access 
regulation. 

In response to (e), services furnished 
at catalog or market price, we agree 
that, as a general rule, evidence of 
commerciality eliminates the need to 
gain accesss to the records of 
subcontractors to establish the nature 
and extent of the costs of contracted 
services. However, we cannot exclude 
these subcontractors from the access 
requirements as there may be 
circumstances that warrant requesting 
and gaining access to records that are 
needed to: 

(i) Describe the services required to be 
performed under the contract; 

(ii) Demonstrate that the services 
required to be performed under the 
contract have actually been performed; 
and 

(iii) Ensure that charges billed to the 
provider correspond to the terms of the 
contract. 

In response to the comment on 
insurance, we have taken the position 
that insurance is a service; therefore, we 
have a legitimate interest in any records 
kept by insurance companies that are 
necessary to certify the nature and 
extent of the costs claimed by a provider 
for that service. However, we do not 
believe that in most instances it will be 
necessary to examine records such as 
claims files to verify costs. 

In response to the comment on the 
applicability of the access provisions to 
hospital councils and associations, we 
have determined that the services 
furnished by such organizations 
represent costs to providers that are 
included in the latter's claim for 
reimbursement. Therefore, contracts 
with these organizations are subject to 
the regulations. 

3. Definition of subcontractor. There 
were four comments concerning the 
definition of “subcontractor”. Three of 
the comments were concerned with 
defining employees or persons such as 
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independent therapists as 
subcontractors. The fourth comment 
pointed out that what we are calling a 
“subcontractor” is actually a 
“centractor”, since the primary contract 
is between the provider and a 
contractor, net a subcontractor. 

Response: The definition of 
“subcontractor”, for purposes of 
applying the access provisions, does not 
include employees of the provider. 
However, independent contractors who 
are either self-employed, or who work 
for an organization that is not related to 
the provider are considered to be 
subcontractors for purposes of the 
regulations and must include the access 
clause in their contract with the 
provider. 

To illustrate the difference, a physical 
therapist who is paid directly by a 
hospital on a salaried basis, whose 
reimbursement includes fringe benefits 
normally associated with employment 
(i.e., the hospital provides medical 
insurance, pays social security, etc.), 
would not be subject to the access 
requirements. On the other hand, a 
physical therapist who has a contract 
with the provider to establish and run a 
physical therapy department on a 
negotiated fee or remuneration 
arrangement would be considered a 
subcontractor and the contract would be 
subject to the access provisions. 

We recognize that what we refer to in 
regulations as.a subcontractor is, in 
normal usage, referred to.as a prime 
contractor to the provider; however, in 
preparing the regulation, we have 
reflected the language contained in the 
statute, which specifically refers to 
these entities as subcontractors. We feel 
it important to reflect the statutory 
language and feel it appropriate to 
continue the present terminology. 

B. Bequirement for Access Clause in 
Contracts 

1. Applicability, (a) One commenter 
wanted ‘to know if the regulations apply 
te carriers. 

Response: The statute and regulations 
apply only to Medicare providers, as 
defined by section 1861(u) of the Act. 

(b) One commenter stated that when 
there is a contract starting before 
December 6, 2980 the regulations should 
apply only to services furnished after 
December 5, 2980. 

Response: The regulations apply only 
to contracts entered into or renewed 
after December 5, 1980, the effective 
date of the statute. They do not apply to 
services furnished as a result of 
contracts entered into on or before that 
date. 

(c) A number of commenters have 
asked whether they are required to 


attempt to amend contracts that, 
although entered into after December 5, 
1980, have already been fully executed 
and are thus no longer in force. They 
stated that it would be extremely 
difficult, if not impossible, to amend 
these contracts. 

Response: We did not intend to 
require providers to amend those 
contracts entered into after December 5, 
1980 that are no longer open. It must, 
however, be recognized that this does 
not preclude us in a given situation (e.g., 
an intermediary in settling a cost report) 
from requesting a subcontractor’s 
records. 

(d) Two commenters requested a 
clarification of whether the 12-month 
period referred to in the statute and 
regulations is a cumulative or 
consecutive 12-month period. 

Response: The 12-month period 
referred to is a period of 12 consecutive 
months (i.e., a period of one year). It is 
not our intent to include in this provision 
a series of short-term contracts over a 
series of years that might ultimately 
equal $10,000 during a nonconsecutive 
12-month period. 

(e) A commenter asked whether we 
would “annualize” the amount of any 
single contract for less than $10,000 to 
determine whether the total amount of 
the contract projected on an annual 
basis would total $10,000 or more. 

Response: It is not our intent to 
project or “annualize” any contract for 
under $10,000 to determine whether the 
total amount projected over a 12-month 
period would equal $10,000 or more and 
thus be subject to the access 
requirement. In situations, however, 
where a provider has entered into a 
number of small contracts (less than 
$10,000) with the same subcontractor 
that, although not originally anticipated, 
do amount to $10;000 over.a 12-month 
period, we will require the contracts to 
be amended to include the access clause 
from the date of the earliest contract. 

As we discussed in the Analyses and 
Response to Comments section of the 
Final Rule, any series of contracts that 
add up to $10,000 or more over a 12- 
month period must contain the access 
clause. For example, two contracts for 
six months each that are valued at 
$6,000 each or 12 contracts for one 
month each valued at $1,000:each must 
contain the access clause. 

In addition, the contracts need not be 
for the same service; they need only be 
between the provider and the same 
subcontractor. For example, a provider 
has one contract with a subcontractor to 
maintain a piece of laboratory 
equipment for $6,000 a year; in addition, 
they have a contract for maintenance of 
microfilm readers in the library for 
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$6,000 with the same subcontractor. 
Even though different services and 
personnel are involved, since the two 
contracts are for services provided to 
the provider by the same subcontractor, 
they total more than $10,000 over a 
single year, and the contracts must 
contain an access clause. 

2. Clause requirements. Two 
commenters requested that suggested 
language for the clause that meets all 
our requirements be put into regulations, 
so that parties to a contract need not 
work their way through regulations each 
time a contract is drawn up. Two 
commenters requested that regulations 
allow a blanket approval by a 
subcontractor for all services furnished 
a provider, rather than inoluding the 
access clause on each purchase order or 
contract. 

Response: We agree that a sample 
clause may be helpful to providers and 
subcontractors in drawing up a contract 
but do not feel it appropriate to place 
model language, which might not be 
suitable for all contracts, in the Code of 
Federal Regulations. For those 
interested in a sample clause that 
complies with final regulations, we 
suggest the following language: 

“Until the expiration of four years 
after the furnishing of the services 
provided under this contract, 
(Subcontractor) will make available to 
the Secretary, U.S. Department of 
Health and Human Services, the U.S. 
Comptroller General, and their 
representatives, this contract and all 
books, documents, and records 
necessary to certify the nature and 
extent of the costs of those services. If 
(Subcontractor) carries out the duties of 
the contract through a subcontract 
worth $10,000 or more over a 12-month 
period with a related organization, the 
subcontract will also contain an access 
clause to permit access by the Secretary, 
Comptroller General, and their 
representatives to the related 
organization's books and records.” 

Because of the need to accommodate 
so many variations in contracts, this 
language should be viewed only as a 
guide. 

During the initial stages of 
implementation we believe it is 
acceptable for subcontractors to provide 
a blanket acceptance of the access 
provisions. However, as contracts are 
renegotiated, the access language should 
be included in each renegotiated 
contract. 

Three commenters objected to having 
the intermediary obtain access to books, 
documents, and records. One of the 
commenters believed that 
intermediaries lack necessary expertise; 
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the others were concerned with lack of 
uniformity in the treatment of providers, 
confidentiality of data, and the effect on 
subcontractor/ provider relationships. 

Response: The intermediaries act as 
agents of the Secretary carrying out 
their Medicare functions. Their overall 
responsibilities include the auditing of 
provider cost reports and the 
verification of the appropriateness of 
claimed costs, activities closely related 
to those included in these regulations. 
The commenters did not-submit any 
information that would establish that it 
is inappropriate for intermediaries to 
gain access to subcontractor records. 

3. Prohibition against reimbursement. 
One commenter believed that we should 
go back to the policy included in the 
NPRM that gave providers a 60-day 
grace period to amend contracts once it 
was recognized that there was no access 
clause, rather than requiring all 
pertinent contracts to be amended by 
July 28, 1983. In the opinion of the 
commenter, such a change would avoid 
penalizing a provider when the clause is 
inadvertently omitted. It would also help 
the provider to advise the subcontractor 
in cases when there is a contract 
between the subcontractor and a related 
organization because the six month 
period is inadequate to check all 
subcontracts. 

Response: We do not agree with the 
suggestion that providers be 
automatically given a grace period in 
which to amend contracts that do not 
have an access clause. We allowed all 
providers 180 days from the effective 
date of the regulations to review their 
contracts and to amend those that do 
not conform to the requirements of the 
regulations. (We note that the 
regulations at § 420.302(c) incorrectly 
listed that date as July 28, 1983. 
Counting prospectively from the 
effective date of the regulations, January 
31, 1983, the correct date is July 30, 1983. 
We are making the correction.) 
Nevertheless, we recognize that 
situations may develop where a 
provider, after applying the criteria of 
the regulations to a contract, 
erroneously decides that the contract 
does not require an access clause. In 
such unusual situations, if the provider 
can demonstrate to our satisfaction that 
it acted in good faith and that its failure 
to include an access clause was 
reasonable, and if the provider and 
subcontractor amend their contract to 
include an access clause, we will treat 
the contract as meeting the requirements 
of the regulations. Any such 
amendment, however, must make clear 
that the access clause applies to the 
contract, books, documents and records 


for the full term of the contract (rather 
than just the period following the date of 
the amendment). 


D. Procedures for Obtaining Access 


1. One commenter believed that the 
request for access should be in the form 
of a certified letter. Another commenter 
believed that HCFA should obtain a 
court order to ensure that there is 
reasonable cause to request access. 

Response: We believe that the use of 
a certified letter would not benefit the 
provider, the subcontractor, or the 
intermediary and, instead, would add an 
additional procedure and expense that 
could delay notification. Similarly, the 
requirement for a court order, which is 
not provided for by the statute, would 
result in inordinate delay and 
considerable expense. it is clear from 
the statute that the access requirements 
are administrative measures and were 
not intended to be adversary, court- 
mediated discovery actions. 

2. Three commenters requested that 
the subcontractors have 30 days to 
respond from the date of receipt of a 
request. 

Response: We believe that 30 days 
from the date of the request will provide 
ample time in most instances for a 
subcontractor’s response. In extenuating 
circumstances, the regulation permits 
the subcontractor to request an 
extension of the 30-day period for good 
cause. 

3. One commenter wanted us to state 
(in the request for access) the rationale 
for the request. Four commenters 
believed that we should document in the 
request why we cannot obtain the 
information we seek from any other 
source. One commenter wanted our 
assurance that we would not request 
any information that has already been 
filed with another governmental agency. 

Response: Section 420.304(a)(3) of the 
final rule already requires requests for 
access to state the reason that the 
appropriateness of the costs or value of 
the services of the subcontractor cannot 
be adequately or efficiently determined 
without access to the subcontractor’s 
books and records. 

Also, in the preamble to the final rule 
we stated that we will consider, before 
requesting a subcontactor's documents, 
books or records, whether there is any 
other more efficient, more practical, or 
more economical method of obtaining 
the necessary information or if there are 
any other books, records or documents 
available that could be used for judging 
costs under the subcontract. If so, we 
will ordinarily attempt to obtain the 
information by those means before 
seeking to gain access to the records of 
the subcontractor. 
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E. Refusal by Subcontractor To Include 
Clause 


Several commenters objected to the 
policy and procedures pertaining to a 
subcontractor’s refusal to include the 
access clause in a contract. 

1. One of these commenters requested 
that we place in regulations the 
instructions about contacting the HCFA 
regional office when there is a problem 
with getting the subcontractor to put the 
access clause in a contract. 

Response: Our instruction that the 
provider contact the HCFA Regional 
Administrator is an advisory instruction. 
Contacting the Regional Administrator 
alerts the Regional Administrator to the 
potential problem with the 
subcontractor and affords the Regional 
Administrator an opportunity to 
intervene and help reach a possible 
resolution of the problem. It is not, 
however, a procedure necessary for the 
implementation or clarification of the 
statute and as such is not included in 
regulations. 

2. Another commenter objected that 
there are no appeal rights in the 
regulations for a subcontractor that does 
not agree that we should have access to 
its records. 

Response: Providing for a process of 
immediate administrative review of 
requests for access would lead to 
substantial delays and increased costs. 
If disputed costs are disallowed, the 
provider can obtain review of the 
questioned costs by the intermediary, 
and, if appropriate, by the Provider 
Reimbursement Review Board and the 
courts. 

3. One commenter believed that 
taking legal action against a 
subcontractor that refuses us access, 
rather than disallowing the cost to the 
provider, will lead to a substantial cost 
increase. 

Response: We agree that instituting 
legal action against a subcontractor will 
increase administrative costs. However, 
if a provider has complied with the law 
by obtaining the required access clause 
from the subcontrator, and the 
subcontractor, after agreeing to allow 
access, fails to abide by the access 
clause, we may have no recourse except 
to take action against the subcontractor 
in order to uphold the law. 

4. One commenter requested 
clarification of whether HCFA requires 
“preapproval” by the intermediary for 
the provider to deal with a higher-priced 
subcontractor when the lowest-priced 
subcontractor refuses the access clause. 

Response: We recommended contact 
with the intermediary before entering 
into a more expensive contract merely 
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to provide the information to the 
intermediary and aid in the cost report 
settlement process. Contact with the 
intermediary is not required and is not 
to be considered as a preapproval of the 
contract. 

5. A commenter requested that we 
clarify what, if any, action we would 
take against the provider if a 
subcontractor refused to grant a request 
for access in accordance with the 
provision of the contract. 

Response: The provider's 
responsibility under this provision is to 
assure that the required record access 
clause is included in all appropriate 
contracts for services with. 
subcontractors. A subsequent refusal by 
a subcontractor tocomply with a proper 
request for records may not, in itself, 
result in a loss of Medicare 
reimbursement due to the provider. 
However, the decision as to what is due 
to the provider in such case can only be 
determined after a careful review of all 
of the circumstances. 


F. Freedom of Information Act Requests 


There were ten comments regarding 
the availability of subcontractor records 
to the public under the Freedom of 
Information Act (FOIA). 

1. Several commenters were 
concerned that trade secrets, other 
confidential commercial information, 
and personal information would be 
disclosed. They wanted the regulations 
text itself to state that certain materials 
are exempt from disclosure. 

Response: We cannot comply with 
this comment. The FOIA allows us to 
exempt from mandatory disclosure 
certain classes of records, such as trade 
secrets, confidential commercial or 
financial information and personnel and 
medical files (see 5 U.S.C. 552(b)). 
However, except for material required 
to be withheld by statute, these 
exceptions are permissive rather than 
mandatory. A decision on whether to 
withhold material that is exempt from 
mandatory disclosure must be made on 
a case-by-case basis (see 45 CFR Part 5, 
Subpart F). 

2. One of the commenters suggested 
that we place in regulations a paragraph 
requiring us to return to subcontractors 
any copies of records within 180 days of 
access, and to notify a subcontractor of 
a request for information under the 
FOIA. 

Response: We cannot guarantee the 
return of copies of records within 180 
days of access. In some cases copies of 
the records may have to be retained as 
part of the background material 
verifying a provider's cost. Retention of 
copies may also be necessary in the 
case of provider appeals. As stated in 


the preamble to the final regulation, if 
HCFA examines records without taking 
possession of the records or of copies of 
them, then the records are not subject to 
the FOIA’s requirements. We will do 
everything that we can to accommodate 
subcontractor's concerns if we find it 
necessary to request and retain records. 

In response to the comment suggesting 
we notify a subcontractor when and if 
we find it necessary to release copies of 
its records under the FOIA, we agree 
that we will notify a subcontractor if we 
receive a request for its records under 
the FOIA and we will send it a copy of 
any documents we release to the public 
under the FOIA. 


G. Miscellaneous 


1. One commenter wondered whether 
ournote in the preamble that defined 
“we” and “HHS” was correct. He 
presumed that “we” and “HHS” 
included the Comptroller General, rather 
than the Inspector General as we stated. 

Response: References to “we” and 
“HHS” do not include the Comptroller 
General. The Office of the Inspector 
Genera] to which we referred is part of 
HHS, but the Comptroller General is not. 

2. One commenter suggested that in 
the first and second paragraphs under 
the heading “B. Application 1. Contract 
Provisions” under Provisions of the 
Regulations, which is contained in the 
regulations preamble, the language 
concerning who has access should be 
exactly the same. He stated that we did 
not include “duly authorized 
individuals” in the first paragraph, 
which might imply that only the 
Comptroller General and the Secretary 
have access to contracts, books, 
documents and records between 
providers and subcontractors, whereas 
their duly authorized representative as 
well as the Secretary and Comptroller 
General may obtain access to contracts, 
books, documents and records of a 
subcontractor’s subcontractor. 

Response: The material contained in 
the preamble to the regulation is 
provided as clarifying instructions to the 
regulations. It in no way amends or 
supersedes the actual language of the 
statute or regulation. Section 420.302(a) 
clearly states that the Secretary of HHS, 
the Comptroller General, and their duly 
authorized representatives must be 
permitted access to contracts, books, 
documents, and records of both the 
subcontractor and organizations related 
to the subcontractor. 

3. One commenter believed that, 
where there are contracts subject to 
access requirements between a provider 
and physicians, records should be 
sought from the provider, since all 
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necessary information may be obtained 
in that way. 

Response: As previously stated, 
information will be sought from 
subcontractor’s records only when it is 
unavailable from other public sources or 
from the provider. 

4. Two commenters protested that our 
refusal to recognize the costs of 
renegotiating contracts in order to 
include the access provision is 
erroneous and inconsistent, and that 
such costs should be treated as any 
other provider costs. 

Response: A re-examination of our 
position persuades us that we should 
allow providers to recover a 
proportionate share of any renegotiation 
costs (to the extent they are reasonable) 
by including them in the Administrative 
and General cost center. We are 
including the necessary procedures in 
operational instructions. 

We have also received several 
telephone inquiries as to how we 
propose to deal with costs associated 
with leasing of buildings and equipment. 
Since the ownership of the leased item 
remains with the lessor, we are 
assuming that the leasing costs do not 
represent payments for goods, but are 
instead payments for the services 
associated with the lease; e.g., 
maintenance, billing, refurbishment, etc. 
Thus, contracts for leasing of buildings 
and equipment will be considered as 
service contracts and as such will be 
subject to the access regulation. 


Technical Changes 


1. We are revising in § 420.301, 
Definitions, the definition of “provider” 
to include “hospice” to conform to 
recent changes to section 1861(u) of the 
Act (Section 122 of Pub. L. 97-248). 

2. In § 420.302(c), the date is changed 
from July 28, 1983 to July 30, 1983. The 
July 30, 1983 date is 180 days counting 
prospectively from the effective date of 
the regulation, January 31, 1983. The 
date July 28, 1983 as shown in the 
Federal Register is incorrect. 

3. In § 420.302(c), the reference to 
paragraph (d) should be to paragraph 
(b). 


Impact Analyses 
Executive Order 12291 


The Secretary has determined, in 
accordance with Executive Order 12291, | 
that this final rule does not constitute a 
major rule because it will not have an 
annual impact on the economy of $100 
million or more, result in a major 
increase, in costs or prices for 
consumers, any industries, any 
governmental agencies.or any 
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geographic regions or otherwise meet 
the thresholds of the Executive Order. 

Except to correct three very minor 
technical errors, the purpose of this 
document is to respond to comments 
received on a proposed rule and a final 
rule on the same subject. These 
technical corrections wil! not result in 
any economic impact. Therefore, these 
final regulations will not meet any 
threshold criteria of the Executive 
Order. 


Regulatory Flexibility Act 


The Secretary certifies under 5 U.S.C. 
605(b),.as enacted by the Regulatory 
Flexibility Act (Pub. L. 96-354), that 
these final regulations will not have a 
significant economic impact on a 
substantial number of small entities. As 
stated above, the document effects only 
three very minor technical changes, 
which should have no impact on any 
entities; the remainder of the document 
responds to comments. The responses 
have no economic effect on affected 
small entities. Therefore, a regulatory 
flexibility analysis is not required. 


List of Subjects in 42 CFR Part 420 


Abuse, Administrative practice and 
procedure, Contracts (Agreements), 
Conviction, Convicted, Courts, 
Exclusion, Fraud, Health care, Health 
facilities, Health maintenance 
organizations (HMO), Health 


professions, Health suppliers, 
Information (disclosure), Lawyers, 
Medicaid, Medicare, Penalties, 
Professional Standards Review 
Organizations (PSRO), Reporting and 
recordkeeping, Requirements, 
Supervision. 


PART 420—PROGRAM INTEGRITY 


42 CFR Part 420, Subpart D is 
amended as follows: 

1. The authority citation for Part 420, 
Subpart D is revised as follows: 


Authority: Secs. 1102, 1861{u), 1881({v), 
1862(d), 1862(e), 1866(b), 1871, 1902{a) and 
1903{i) of the Social Security Act (42 U.S.C. 
1302, 1395x{u), 1395x{v), 1395y(dj, 1395y(e), 
1395cc(b), 1395hh, 1396a(a), and 1396D{i)). 


2. Section 420.301 is amended by 
revising the definition of “provider” as 
follows: 


§ 420.301 Definition. 


* * * * * 


“Provider” means a hospital, skilled 
nursing facility, home health agency, 
hospice or comprehensive outpatient 
rehabilitation facility, or a related 
organization (as defined in § 405.427 of 
this chapter) of any of these providers. 


* * * * * 


3. Section 402.302 is amended by 
revising paragraph (c) as follows: 
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§ 420.302 Requirement for access clause 
in contracts. 


* ” 7 * * 


(c) Prohibition against Medicare 
reimbursement. If a contract subject to 
the requirements of this subpart does 
not contain the clause required by 
paragraph (b) of this section, HCFA will 
not reimburse the provider for the cost 
of the services furnished under the 
contract and will recoup any payments 
previously made for services under the 
contract. However, in order to avoid 
nonreimbursement or recoupment, 
providers will have until July 30, 1983, to 
amend those contracts entered into or 
renewed after December 5, 1980, and 
before January 31, 1983, that do not 
conform to the requirements of 
paragraph (b) of this section. 


(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance) 


Dated: December 18, 1983. 


Carolyne K. Davis, 


Administrator, Health Care Financing 
Administration. 


Approved: March 12, 1984. 


Margaret M. Heckler, 
Secretary. 


(FR Doc. 84-9183 Filed 4-584; 8:45 am] 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
reguiations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Parts 53 and 54 


Standards for Grades of Barrow and 
Gilt Carcasses and Standards for 
Grades of Slaughter Barrows and Gilts 


AGENCY: Agriculture Marketing Service 
(AMS), USDA. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
revise the official U.S. standards for 
grades of barrow and gilt carcasses and 
the associated standards for grades of 
slaughter barrows and gilts. The present 
grades are based on the average of three 
backfat thickness measurements, 
carcass length, and muscling. The 
primary goals of the proposed revisions 
are: (1) to simplify the application of 
standards, (2) to provide grades which 
more accurately reflect actual yields of 
lean cuts, and (3) to more evenly 
distribute carcasses among several 
grades. These goals would be achieved 
by basing the grade on the backfat 
thickness over the last rib, with an 
adjustment up or down for superior or 
inferior muscling, respectively. The 
proposed grades would more nearly 
reflect current industry practices, and 
would make market reports, based on 
the official grades, more meaningful to 
producers. 

DATE: Comments must be received on or 
before July 5, 1984. 

ADDRESSES: Written comments to: 
Standardization and Review Brach, 
Livestock Division, AMS, 2-M Annex, 
U.S. Department of Agriculture, 
Washington, D.C. 20250. Comments must 
be signed and include the address of the 
sender and should bear reference to the 
date and page number of this issue of 
the Federal Register. Since the 
comments will be considered in the 
resolution of this proposal, they should 
include definitive information which 
explains and supports the sender's 
views. All written submissions will be 
made available for public inspection at 
the Standardization and Review Brach, 
Livestock Division, AMS, 2~M Annex, 
Juring regular business hours. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Michael L. May, Chief, 
Standardization and Review Branch, 
Livestock Division, Argicultural 
Marketing Service, Washington, D.C. 
20250, (202) 447-4486. 


SUPPLEMENTARY INFORMATION: 
Regulatory Impact Analysis 


This proposed action has been 
reviewed USDA procedures established 
to implement Executive Order 12291 and 
has been classified as a non-major rule 
pursuant to sections i(b)(1), (2), and (3) 
of that order because: (1) It will not have 
an annual effect on the economy of $100 
million or more; (2) it will not result in a 
major increase in costs of prices for 
consumers, individual industries, 
Federal State, or local government 
Agencies, or geographic regions; and (3) 
it will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


The requirements of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 
601 et seg.), which deals with the impact 
of regulations on small entities, have 
also been satisfied, in that W. T. 
Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this proposed rule would 
not have a significant impact on a 
substanial number of small entities, 
because: (i) The proposed standards 
would more nearly reflect current 
industry practices, and would make 
market reports, based on the official 
standards, more meaningful to 
producers, (ii) the standards are applied 
equally by employees of or persons 
authorized by the Department to all size 
entities, and (iii) the use of the 
standards is voluntary. 


Background 


The grading of hogs and pork 
carcasses (barrows, gilts, and sows) is a 
voluntary service, provided under the 
Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seg.), which is 
designed to facilitate the marketing of 
livestock and meat. Official grade 
standards for slaughter barrows and 
gilts (7 CFR Part 53) and for barrow and 
gilt carcasses (7 CFR Part 54) were 
adopted in 1952, and changes were 
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made in 1955 and 1968 to reflect 
improvements in hogs through the years. 


The official grade standards have 
been used sparingly as a means of 
identifying pork carcasses for value. 
This is because the grades are primarily 
measures of yields of lean cuts and, 
since most pork carcasses are processed 
in the plant where the hogs are 
slaughtered, most of the variation in 
yield is removed before the meat is 
marketed. However, the grades are used 
more extensively in the trading of live 
hogs, and are oftern the basis for sorting 
systems used by packing plants for 
grade and yield buying and their own 
selling systems. Federal maket news 
reports, which are widely used by 
produces to establish their marketing 
plans, are based exclusively on the 
official live hog grades. Also, in some 
states the grades are used to sort hogs in 
officially graded sales of slaughter hogs. 


Need for Changes 


Changes were made in the pork grade 
standards in 1955 and 1968 to reflect 
improvements in the hogs being 
produced. When the revised standards 


_ became effective in 1968, it was 


estimated that the grade distribution 
was; U.S. No. 1, 8 percent; U.S. No. 2, 42 
percent; U.S. No. 3, 36 percent; U.S. No. 
4, 12 percent; and U.S. Utility, 2 percent. 
Since 1968, it is evident that continued 
improvements have been made in hog 
production, particularly in reducing the 
amount of fat on pork carcasses. A 1980 
survey of over 36,000 pork carcasses 
found the following grade distribution: 
U.S. No. 1, 71.7 percent; U.S. No. 2, 24.2 
percent; U.S. No. 3, 3.7 percent; U.S. No. 
4, 0.3 percent; and U.S. Utility, 0.1 
percent. These data indicate that 
tremendous changes have taken place in 
the past 15 years and that realignment of 
the grade lines is necessary if the grades 
are to be useful tools to sort hogs and 
pork carcasses by yield of lean cuts and 
value. 

As adopted in 1968 (33 FR 5081) the 
expected yield of four lean cuts for each 
grade was: U.S. No. 1, 53 percent and 


‘ over; U.S. No. 2, 50 to 52.9 percent; U.S. 


No. 3, 47 to 49.9 percent; and U.S. No. 4, 
less than 47 percent. Since that time a 
number of research studies, including 
studies at Texas A&M University in 1972 
and at the U.S. Meat Animal Research 
Center in 1981, have shown higher yields 
for each grade than those indicated in 
the official standards, due in part to 





improvements in the hogs produced. The 
best evidence indicates that, based on 
the present standards, the actual yields 
for each grade are about 3 percent 
higher than shown above. This situation 
is further evidence of a need for changes 
in the official grade standards. 

A final indication of the need for 
changes in the pork grade standards is 
the complexity of the present standards 
. and the difficulty of applying them 
rapidly. The primary reason that pork 
carcasses are seldom officially graded is 
that they are usually processed in the 
plant where the hogs are slaughtered, 
removing much of the variation which 
the grades predict. However, even when 
pork carcasses are graded by packing 
plant employees for the plant’s own 
purposes, the official standards are not 
used. This is because to use the official 
standards (7 CFR Part 54) (based on the 
average of three backfat thickness 
measurements, carcass length, and 
muscling) would be too time consuming 
for high speed operations which may 
slaugther and process over 7000 pork 
carcasses each day. A simpler system, 
using fewer measurements and 
evaluations, is needed before the grades 
can be used in modern operations. 


Options for Revising the Standards 


In reviewing the possibilities for 
changing the pork carcass grade 
standards, four options were identified. 
They were: (1) Maintain the present 
standards and current grade lines; (2) 
Maintain the present basic grading 
system, but shift the grade lines to 
distribute the carcasses more uniformly 
through several grades; {3) Develop an 
updated grading system along lines 
similar to the present standards; and (4) 
Develop a simplied system of grading. 
Each of these options has some 
arguments for and against it and will be 
discussed in the succeeding paragraphs. 


Maintain the Present Standards 


The survey that found 71.7 percent of 
the carcasses were in the U.S. No. 1, 
grade is a very strong justification for 
some type of grade changes. If 70 to 80 
percent of the carcasses were in the U.S. 
No. 2, or No. 3 grade, the need for a 
change would be much less. Those 
grades are limited in variation, and such 
a situation would be indicative of 
limited cutability (yield of trimmed 4 
lean cuts) variation in the pork carcass 
population. However, since the U.S. No. 
1 grade is open ended, having over 70 
percent of the carcasses in this grade 
indicates that a large variation in 

‘ cutability is not being explained by the 
grades. Also, scientific research reports 
published by a number of universities 
and reviewed by USDA indicate that the 


present standards underestimate the 
lean cut yield of pork carcasses in all 
grades, especially the U.S. No. 1 grade. 


Shift Grade Lines 


Under the present standards (7 CFR 
Part 54) the maximum average backfat 
thickness for a 30-inch, thick muscled 
carcass to be a U.S. No. 1 is 1.40inches. 
If the maximum fat thickness for such a 
carcass to be a U.S. No. 1 was changed 
to 1.00 inch (a downward shift of 0.4 
inches of fat for each grade), a 
significant ‘shift would occur in the pork 
carcass grade distribution. Under the 
present standards (7 CFR Part 54) 
average hogs are U.S. No. 1's. If the 
grade lines were shifted, only superior 
hogs would be U.S. No. 1's. A 
corresponding shift could be made for 
the expected lean cut yield for each 
grade. Such changes would result in the 
grades being more meaningfu! fer 
explaining price differentials in market 
news reports and as nreasures of 
cutability. However, such a change 
would only be a patchwork solution 
when more basic changes may be 
needed to improve grading speed and 
accuracy and explain price differentials. 


Updated System Similar to Present 
Standards 


The 1972 Texas A&M University study 
and other research studies have shown 
that the two best measures of pork 
carcass cutability are loin eye area and 
fact thickness over the loin eye. 
However, because the loin eye is not 
normally exposed in a pork carcass, 
these factors are not available for pork 
carcass grading purposes. Lacking these 
factors, a system using the current grade 
factors (average backfat thickness, 
carcass length, and muscling) (7 CFR 
Part 54) is probably the most accurate 
for predicting cutability. If accuracy in 
predicting cutability were the only 
consideration, an updated system very 
similar to the current grading system 
would have to be selected. However, 
this solution would not address the need 
for a simpler system which could be 
rapidly applied. Since the present 
standards are very difficult to apply 
under industry conditions, this has to be 
a major consideration if the grades are 
to gain acceptance and use in the 
industry. 


Simplified Grading System 


In 1982, after several years of study, 
the National Pork Producers Council 
(NPPC) published its “Lean Guide to 
Pork Value,” an index system using last 
rib backfat thickness, muscling, and 
carcass weight, as a suggested measure 
of pork carcass value. USDA was urged 
to adopt this or a similar system for pork 


carcass grading. The advantage of this, 
or any other, simplified system is that it 
could be rapidly applied and might 
result in increased usage and 
acceptance of the official grade 
standards. A simplified system might 
also be more adaptable to the future 
development of a grading system which 
would incorporate use of various 
electronic or mechanical devices. The 
biggest disadvantage of such a system is 
that, by its very nature, it would be less 
accurate for predicting cutability than 
more comprehensive grading systems. 


Option Selected 


After considering ail the advantages 
and disadvantages of each of these 
options, we believe that a simplified 
grading system, which could be rapidly 
applied and which is as accurate as 
possible while at the same time being 
acceptable for program purposes, sheuld 
be developed. Since the average of three 
backfat thickness measurements cannot 
be determined rapidly, it appears that a 
single fat thickness measurement should 
be used. In addition, it was initially 
decided to consider using carcass 
weight as a replacement for carcass 
length as a grade factor, but for the 
reasons discussed below, neither 
carcass weight nor length are being 
proposed as grade factors. It was further 
decided to propose the use of fewer 
muscling scores. Also, the grading 
system would continue to have four 
numerical grades based on the 
percentage yield of trimmed four lean 
cuts (ham, loin, picnic shoulder, and 
Boston butt) from the carcass. From 
these basic decisions proposed changes 
in the grade standards were developed. 


Development of Proposed Standards 


In 1972, USDA contracted with Texas 
A&M University to conduct a study of 
pork carcass cutability for possible use 
in revising the pork grade standards. 
That study was conducted and reported 
in 1875 (Journal of Animal Science 
41:1318) by Dr. H. Russell Cross. 
However, although certain grade 
chenges were indicated by the results of 
that study, there was little industry 
support for revising the grades. In 1980, 
as interest was renewed in updating the 
pork grade standards, USDA initiated 
the most recent survey of pork carcass 
grades (consist study) and cooperated 
with Iowa State University, the 
University of Wisconsin, the University 
of Nebraska, and the NPPC in a study of 
pork production and cutability. When 
the results of these studies became 
available, it was decided that revisions 
of the pork grade standards were 
necessary, since they showed that over 
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71 percent of the pork carcasses were in 
the top grade and the yield of trimmed 
four lean cuts was underestimated in all 
grades. 

Since the NPPC study was not 
specifically designed to evaluate the 
grade standards, it was lacking in low 
yielding pork carcasses and, therefore, it 
was not deemed acceptable as the sole 
basis for revising the pork grade 
standards. After considering all the 
possibilities, it was decided to use the 
Texas A&M data after weighting the 
data based on the backfat thickness 
variation found in the 1980-grade survey. 

From the weighted Texas A&M data, a 
number of regression equations were 
developed as measures of yields of four 
lean cuts using various fat thickness 
measurements, carcass length, carcass 
weight, and several muscling score 
combinations. After all factors were 
evaluated, an equation using last rib 
backfat thickness (LRBF) and muscling 
(three levels) was selected. Carcass 
length and carcass weight were both 
considered as grade factors but were 
rejected because neither of them 
increased the accuracy of the equation 
enough to justify their use. Last rib 
backfat thickness was selected because 
the first rib measurement alone resulted 
in less accurate regression equations, 
and industry practices in splitting 
carcasses frequently make it impossible 
to obtain the last lumbar measurement. 

The regression equation selected to 
predict percent of four lean cuts (%4LC), 
based on last rib backfat thickness 
(LRBF) and muscling (MUS). Is as 
follows: 


% 4LC = 66.55 —(12.214x 
LR BF) + (3.006 x MUS). 


This equation was converted into a 
grading system in a process requiring 
several steps. 

The first step in the process of 
converting the cutability equation into a 
grading system was to determine the 
desired width of each grade in terms of 
some factor. The width of the present 
grades (7 CFR Part 54) is 3.0 percent of 
four lean cuts and 0.30 inches of backfat 
thickness. This width in terms of yield 
was still considered acceptable, but 
there was some academic and industry 
interest in reducing the width in terms of 
fat thickness. Therefore, several fat 
thickness widths were tried to asceriain 
what impact they would have on 
percent of four lean cuts. To accomplish 
this, the beta value for fat thickness in 
the cutability equation (12.214) was 
multiplied by 0.20, 0.25, and 0.30 inches 
and resulted in yield widths of 2.44, 3.05, 
and 3.66 percent, respectively. It is 
proposed to use 0.25 inches backfat 
thickness as the width of the grade 


because it gives a yield width which 
rounds to the same width as the current 
grades (3.0 percent), and because 
fractions of this width could be easily 
used in a simplified (shortcut) grading 
method. Also, the value for yield width 
(3.05%) was very close to the beta value 
for muscling (3.006) in the cutability 
equation, promising a simple method of 
using muscling in the shortcut grading 
method. The width of the grade in terms 
of muscling (1.016) was then calculated 
based on this relationship. 

After the grade width was 
determined, an equation to calculate 
grade (rather than yield) was developed 
by dividing the grade width for that 
factor into one. Thus, one divided by 
0.25 (LRBF width) resulted in a beta 
value of 4.0 for LRBF in the equation, 
and one divided by 1.016 (muscling 
width) a value of 0.98. The beta value 
for muscling was rounded to 1.0 for use 
in the equation. The resulting equation 
is: Carcass grade=X + (4.0 LRBF) — 
(1.0 MUS), with X being the intercept 
value (constant) which is determined by 
where the grade lines are drawn. In this 
equation, muscling is coding as thin or 
inferior (current slightly thin or less)=1, 
average (current moderately thick and 
thick)=2, and thick or superior (current 
very thick)=3. 

Under the present grade standards the 
average pork carcass is graded U.S. No. 
1. It is proposed that an average carcass 
{average muscling and average LRBF) be 
graded U.S. No. 2. At this point, with a 
tentative grade system developed, a 
field test of the proposed standards was 
undertaken. Over a period of three 
months, data were collected on 1499 
pork carcasses slaughtered at six 
different locations around the country. 
There 1499 carasses had an average last 
rib backfat thickness of 1.14 inches. The 
muscling distribution was: Thick/ 
Superior, 14.1 percent; Average, 76.7 
percent; and Thin/Inferior, 9.1 percent. 
Compared to the 1980 grade survey 
there were fewer superior muscled and 
more inferior muscled carcasses in this 
test, but the differences were not great. 
In the 1980 study only average backfat 
thickness was recorded but, based on 
that data and the Texas A&M Study, the 
average last rib backfat thickness was 
estimated to be between 1.10 and 1.20 
inches. The 1.14 inches found during the 
field testing was within that range. 

With 1.14 inches as the average last 
rib backfat thickness, it was tentatively 
decided to use 1.00-1.24 inches as the 
width of the U.S. No. 2 grade. Therefore, 
the U.S. No. 1 grade would be less than 
1.00 inch, the U.S. No. 3 grade would be 
1.25-1.49 inches, and the U.S. No. 4 
grade would be 1.50 inches and over in 
last rib backfat thickness. Using these 
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last rib backfat ranges and adjusting for 
muscling the grade distribution of the 
1499 carcasses measured was: U.S. No. 
1, 27.6 percent; U.S. No. 2, 38.9 percent; 
U.S. No. 3, 23.5 percent; and U.S. No. 4, 
10.0 percent. The appropriate intercept 
value (X) in the grade equation was then 
determined to be zero (0). 

The field testing of these proposed 
standards (including live animal and 
carcass evaluations) indicates that the 
changes are feasible and would improve 
the usefulness of the pork grades. 

As referenced in § 53.152 the grades of 
slaughter barrows and gilts are intended 
to be directly related to the grades of the 
carcasses they produce. Accordingly, 
the proposed changes to the grades for 
carcasses in Part 54 will necessitate 
conforming changes to Part 53, as 
appropriate. 

In summary, the changes involved in” 
these proposed amendments to the 
standards for grades of barrow and gilt 
carcasses and the standards for grades 
of slaughter barrows and gilts would 
provide for the following: 

(1) Revised grades would be based on 
last rib backfat thickness and muscling 
(7 CFR 54.13(e), proposed). 

(2) Only three levels of muscling 
(thick, average, and thin) would be 
recognized (7 CFR 54.134(h), proposed). 

(3) The width of the grades would still 
be 3.0 percent of four lean cuts, but the 
expected yield from each proposed 
grade would be 7.4 percent higher than 
for the present grades (7 CFR 54.134(d), 
proposed). 

(4) The lines between Grades 1 and 2, 
2 and 3, and 3 and 4 would be set at 1.0, 
1.25, and 1.50 inches of last rib backfat 
thickness, respectively (7 CFR 54.135(a) 
proposed). . 


List Of Subjects 
7 CFR PART 53 


Livestock, barrows and gilts, grading 
and certification, standards. 


7 CFR Part 54 


Pork carcasses, meat and meat 
products, grading and certification, 
standards. 


For the reasons set out in the 
preamble, it is proposed that the official 
U.S. standards for grades of barrow and 
gilt carcasses in 7 CFR Part 54 and for 
grades of slaughter barrows and gilts in 
7 CFR Part 53 be revised as set forth 
below. 


Note.—In this document, new or revised 
text is enclosed by arrows (» <a). 
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PART 54—MEATS, PREPARED MEATS, 
AND MEAT PRODUCTS (GRADING, 
CERTIFICATION, AND STANDARDS) 


1. The authority citation for Part 54 is 
as follows: 

Authority: Sec. 203, 60 Stat. 1087, as 
amended; Sec. 205, 60 Stat. 1090, as amended 
(7 U.S.C. 1622 and 1624). 


2. A new § 54.131 would be added to 
Subpart B, and §§ 54.132-54.135, would 
be revised to read as follows: 


Subpart B-—Standards 
Pork Carcasses 


» § 54.131 Scope. 


These standards for grades of pork 
are written primarily in terms of 
carcasses. However, they also are 
applicable to the grading of sides. To 
simplify the phrasing of the standards, 
the words “carcass” and “carcasses” 
are used also to mean “side” or 
“sides.” << 


§ 54.132 Bases for pork carcass 
standards. 

The p official standards for pork 
carcass grades provide for segregation 
according to (a) class, as determined by 
the apparent sex condition of the animal 
at the time of slaughter, and (b) grade, 
which reflects quality and the expected 
yield of lean cuts in the carcass. 


§ 54.133 Pork carcass classes. 
The five classes of pork carcasses, 
comparable to the same five classes of 


slaughter hogs, are barrow, gilt, sow, stag, 


and boar, carcasses. » The official 
standards provide for the grading of 
barrow, gilt, and sow carcasses. Grades 
are not provided for stag and boar 
carcasses. <4 


§ 54.134 Application of standards for 
grades of barrow and gilt carcasses. 

»(a) Grades for barrow and gilt 
carcasses are based on two general 
considerations: (1) Quality—which 
includes characteristics of the lean and 
fat, and (2) the expected yield of the four 
lean cuts (ham, loin, picnic shoulder, 
and Boston butt). 

(b) Two general levels of quality are 
recognized: acceptable and 
unacceptable. The quality of the lean is 
best evaluated by a direct observation 
of its characteristics in a cut surface, 
and when a cut surface of a major 
muscle is available, this shall be used as 
the basis for the quality determination. 
Quality of the lean is described in terms 
of characteristics of the loin eye muscle 
at the 10th rib. When this surface is not 
available, other exposed major muscle 
surfaces can be used for quality 
determinations based on the normal 


development of the characteristics in 
relation to those described for the loin 
eye muscle at the 10th rib. When a 
major muscle cut surface is not 
available, the quality of the lean shall be 
evaluated indirectly based on the 
quality-indicating characteristics that 
are evident in the carcass. These include 
firmness of type fat and lean, amount of 
feathering between the ribs, and color of 
the lean. The degree of external fatness, 
as such, is not considered in evaluating 
the quality of the lean. However, a pork 
carcass must have a belly with sufficient 
thickness to be suitable for bacon 
production to be considered acceptable 
in quality. Belly thickness is determined 
by an overall evaluation of its thickness, 
with primary consideration being given 
to the thickness along the navel edge 
and the thickness of the belly (flank) 
pocket. 

(c) For barrow and gilt carcasses. with 
the minimum acceptable lean quality, 
the cut surface of the loin eye muscle at 
the 10th rib will be slightly firm, have a 
slight amount of marbling, and be 
grayish pink to moderately dark red in 
color. For intact carcasses, minimum 
acceptable quality of lean is indicated 
by a slight amount of feathering, fat that 
is slightly firm, and lean that is slightly 
firm and greyish pink to moderately 
dark red in color. The belly is at least 
slightly thick with a minimum of 0.6 inch 
of thickness at any point. Barrow and 
gilt carcasses which meet or exceed 
these minimum quality requirements are 
eligible for one of the four numerical 
grades which reflect expected yields of 
four lean cuts. Barrow and gilt carcasses 
with unacceptable quality are graded 
U.S. Utility. Also graded U.S. Utility— 
regardless of their development of other 
quality-indicating characteristic—are 
carcasses which are soft and/or oily, or 
are pale, soft, and exudative (PSE). 

(d) Barrow and gilt carcasses which 
have indications of acceptable lean 
quality and acceptable belly thickness 
are placed in one of four grades, 
denoted by numbers 1 through 4. These 
grades are based entirely on the 
expected carcass yields of the four lean 
cuts, and no consideration is given to a 
development of quality superior to that 
described as minimum for these grades. 
The expected yields of the four lean cuts 
for each of these four grades are shown 
in Table 1. 


TABLE 1.—EXPECTED YIELDS OF THE FOouR 
LEAN CuTs, BY GRADE, BASED ON CHILLED 
CARCASS WEIGHT ! 
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TABLE 1.—EXPECTED YIELDS OF THE FouR 
LEAN CuTS, BY GRADE, BASED ON CHILLED 
CARCASS WEIGHT '—Continued 


54.4 to 57.3 percent. 


' These yields will be approximately 1 percent lower if 
based on hot carcass weight. 

The yields shown in Table 1 are based 
on cutting and trimming methods used 
by the U.S. Department of Agriculture in 
developing the standards. (These cutting 
and trimming methods may be obtained 
from the Livestock Division, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Washington, D.C. 20250.) 
Other cutting and trimming methods 
may result in different yields. For 
example, if more fat is left on the four 
lean cuts than prescribed in the USDA 
methods, the yield of each grade will be 
higher than indicated. However, such a 
method of trimming, if applied 
uniformly, should result in similar 
differences in yields between grades. 

(e) The grade of a barrow or gilt 
carcass is determined by considering 
two characteristics: {1) The backfat 
thickness over the last rib and (2) the 
degree of muscling (thickness of 
muscling in relation to skeletal size). 

(f} The amount of external fat on a 
barrow or gilt carcass is the major factor 
affecting the yield of lean cuts. As the 
amount of external fat increases the 
yield of lean cuts decreases. An 
accurate evaluation of the amount of 
external fat may be made by measuring 
the backfat thickness at one or more 
points on the carcass. In grading barrow 
and gilt carcasses, the amount of 
external fat is considered by measuring 
the backfat thickness (including skin} 
over the last rib, perpendicular to the 
skin surface. The actual measurement, 
without adjustment is used for the grade 
determination. Pork carcasses with 
average fatness will usually have 1.1 to 
1.2 inches of backfat over the last rib. 
For carcasses that have been skinned, 
one-tenth inch is added to the 
measurement to compensate for the loss 
of the skin, if the skin has been smoothly 
and evenly removed. The yield of four 
cuts from skinned carcasses will be 
higher than indicated in Table 1. 
Carcasses which have had the skin 
removed in a rough, uneven manner, or 
which have had more than a slight 
amount of trimming to remove bruised 
or otherwise damaged parts, are 
ineligible for grading. Each one-tenth 
inch change in backfat thickness over 
the last rib changes the grade by 40 
percent of a grade. 
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(g) The second factor considered in 
barrow and gilt carcass grading is the 
degree of muscling. The degree of 
muscling is determined by a subjective 
evaluation of the thickness of muscling 
in relation to skeletal size. Since the 
total thickness of a carcass is affected 
by both the amount of fat and the 
amount of muscle in relation to skeletal 
size, the fatness must also be considered 
when degree of muscling is evaluated. 
To best evaluate muscling, primary 
consideration is given to those parts 
least affected by fatness, such as the 
ham. In evaluating the ham for degree of 
muscling, consideration should be given 
to both the stifle and back views. The 
size of the lumbar lean area and the 
relative width through the back or loin 
and through the center of the ham are 
also good indications of muscling. 

(h) In barrow and gilt carcass grading, 
three degrees of muscling—thick 
(superior), average, and thin (inferior)— 
are considered. In previous standards 
(33 FR 5081) six degrees of muscling 
(very thick, thick, moderately thick, 
slightly thin, thin, and very thin) were 
recognized. The current thick (superior) 
muscling includes only those carcasses 
previously classed as very thick. Current 
average muscling includes the previous 
thick and moderately thick degrees, and 
the current thin (inferior) muscling 
includes the previous slightly thin, thin, 
and very thin degrees. Carcasses with 
thick muscling and a low degree of 
fatness will be much thicker through the 
hams than through the loins and the 
loins will appear full and well-rounded. 
Thick muscled carcasses with a high 
degree of fatness will be slightly thicker 
through the hams than through the loins, 
will be nearly flat over the loins, and 
will have a slight break into the sides. 
Thick muscled carcasses will usually 
have a large lumbar lean area and 
greater than average depth of chine. 
Average muscled carcasses with a low 
degree of fatness will be thicker through 
the hams through the loins, and the loins 
will appear slightly full and rounded. 
Carcasses with average muscling and a 
high degree of fatness will have about 
equal thickness through the hams and 
loins. Carcasses with thin muscling and 
a low degree of fatness usually are 
slightly thicker through the shoulders 
and the center of the hams the through 
the back and the loins will appear 
sloping and flat. Thin muscled carcasses 
with a high degree of fatness will be 
wider through the loins than through the 
hams and will have a distinct break 
from over the loins into the sides. Thin 
muscled carcasses will usually have a 
‘small lumbar lean area and less than 
average depth of chine. 


(i) Barrow and gilt carcasses with 
average muscling will be graded 
according to their backfat thickness over 
the last rib. Carcasses with thin 
muscling will be graded on grade lower 
than indicated by the backfat thickness 
over the last rib. Carcasses with thick 
muscling will be graded one grade 
higher than indicated by their backfat 
thickness over the last rib except that 
carcasses with 1.75 inches of greater 
backfat thickness over the last rib must 
remain in the U.S. No. 4 grade. 

(j) The official barrow and gilt carcass 
grade standards contain a mathematical 
equation for calculating the grade and a 
table for determining a preliminary 
grade based on the backfat thickness 
over the last rib. Also, the individual 
grade specifications describe the 
various combinations of muscling and 
backfat thickness over the last rib which 
qualify for that grade. 


§ 54.135 Specifications for official United 
States standards for grades of barrow and 
gilt carcasses. 

»(a) The grade of a barrow or gilt 
carcass is determined on the basis of the 
following equation: 

Carcass grade—(4.0 x backfat 
thickness over the last rib, inches)-(1.0 
X muscling score). To apply this 
equation, muscling should be scored as 
follows: thin muscling=1, average 
muscling=2, and thick muscling=3. 
Carcasses with thin muscling cannot 
grade U.S. No. 1. The grade may also be 
determined by calculating a preliminary 
grade according to the schedule shown 
in Table 2, and adjusting up or down 
one grade for thick or thin muscling, 
respectively. 


TABLE 2.—PRELIMINARY CARCASS GRADE 
BASED ON BACKFAT THICKNESS OVER THE 
Last Rip 


rib backfat thickness of 1.75 inches 


* Carcasses with last 
with thick 


or over cannot be graded U.S. No. 3, even 
muscling. 


(b) The following descriptions provide 
a guide to the characteristics of barrow 
and gilt carcasses in each grade.< 

(1) U.S. No. 1. (i) Barrow and gilt 
carcasses in this grade have an 
acceptable quality of lean and belly 
thickness and a high expected yield 
(60.4 percent and over) of four lean cuts. 
U.S. No. 1 barrow and gilt carcasses 
must have less than average backfat 
thickness over the last rib with average 
muscling, or average backfat thickness 
over the last rib coupled with thick 
muscling. 
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(ii) Barrow and gilt carcasses with 
average muscling may be graded U.S. 
No 1. if their backfat thickness over the 
last rib is less than 1.00 inch. Carcasses 
with thick muscling may be graded U.S. 
No. 1 if their backfat thickness over the 
last rib is less than 1.25 inches. 
Carcasses with thin muscling may not 
be graded U.S. No. 1.< 

(2) U.S. No. 2.~»(i) Barrow and gilt 
carcasses in this grade have an 
acceptable quality of lean and belly 
thickness and an average expected yield 
(57.4 to 60.3 percent) of four lean cuts. 
Carcasses with average backfat 
thickness over the last rib and average 
muscling, less than average backfat 
thickness over the last rib and thin 
muscling, and greater than average 
backfat thickness over the last rib and 
thick muscling will qualify for this 
grade. 

(ii) Pork carcasses with average 
muscling may be graded'U.S. No 2. if 
their backfat thickness over the last rib 
is 1.00 to 1.24 inches. Carcasses with 
thick muscling may be graded U.S. No. 2 
if their backfat thickness over the last 
rib is 1.25 to 1.49 inches. Carcasses with 
thin muscling must have less than 1.00 
inch of backfat thickness over the last 
rib to be graded U.S. No. 2.<4 

(3) U.S. No. 3.~(i) Barrow and gilt 
carcasses in this grade have an 
acceptable quality of lean and belly 
thickness and a slightly low expected 
yield (54.4 to 57.3 percent) of four lean 
cuts. Carcasses with average muscling 
and more than average backfat 
thickness over the last rib, thin muscling 
and average backfat thickness over the 
last rib, and thick muscling and much 
greater than average backfat thickness 
over the last rib will qualify for this 
grade. 

(ii) Barrow and gilt carcases with 
average muscling will be graded U.S. No 
3 if their backfat thickness over the last 
rib is 1.25 to 1.49 inches. Carcasses with 
thick muscling will be graded U.S. No. 3 
if their backfat thickness over the last 
rib is 1.50 to 1.74 inches. Carcasses with 
1.75 inches or greater backfat thickness 
over the last rib cannot grade U.S. No. 3. 
Carcasses with thin muscling will be 
graded U.S. No. 3 if their backfat 
thickness over the last rib is 1.00 to 1.24 
inches. 

(4) U.S. No. 4.»(i) Barrow and gilt 
carcasses in this grade have an 
acceptable quality of lean and belly 
thickness and low yield expected (less 
than 54.4 percent) of four lean cuts. 
Carcasses in U.S. No. 4 grade always 
have more than average backfat 
thickness over the last rib, and thick, 
average, or thin muscling, depending on 
the degree to which the backfat 
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thickness over the last rib exceeds the 
average. 

(ii) Barrow and gilt carcasses with 
average muscling will be graded U.S. No 
4 if their backfat thickness over the last 
rib of 1.50 inches or greater. Carcasses 
with thick muscling will be graded U.S. 
No. 4 with backfat thickness over the 
last rib of 1.75 inches or greater, and 
those with thin muscling will be graded 
U.S. NO. 4 with 1.25 inches or greater 
backfat thickness over the last rib.-<« 

(5) U.S. Utility.» All carcasses with 
unacceptable quality of lean and belly 
thickness will be graded U.S. Utility, 
regardless of their degree of muscling or 
backfat thickness over the last rib. Also, 
all carcasses which are soft and/or oily, 
or are pale, soft, and exudative (PSE) 
will be graded U.S. Utility. 


PART 53—LIVESTOCK (GRADING, 
CERTIFICATION, AND STANDARDS). 


1. The authority citation for Part 53 is 
as follows: 

Authority: Sec. 203, 60 Stat. 1087, as 
amended; Sec. 205, 60 Stat. 1090, as amended 
(7 U.S.C. 1622 and 1624); 19 FR 74. as 
amended. 

2. Sections 53.152 and 53.153 would be 
revised to read as follows: 


Subpart B—Standards 

Swine 

§ 53.152 Application of standards for 
grades of slaughter barrows and gilts. 

(a) Grades of slaughter barrows and 
gilts are intended to be directly related 
to the grades of the carcasses they 
produce. To accomplish this, the 
slaughter barrow and gilt grades are 
predicated on the same two general 
considerations that provide the basis for 
the grades of barrow and gilt carcasses: 
(1) Quality— which includes 
characteristics of the lean and firmness 
of fat, and (2) characteristics related to 
the combined carcass yields of the four 
lean cuts (ham, loin, picnic shoulder, 
and Boston butt). 

(b) With respect to quality, two 
general levels are considered, one for 
barrows and gilts with characteristics 
which indicate that the carcass will 
have acceptable belly thickness and 
lean quality, and acceptable firmness of 
fat, and one for barrows and gilts with 
characteristics which indicate that the 
carcass will have unacceptable belly 
thickness, lean quality, and/or firmness 
of fat. The bellies of carcasses with 
acceptable quality are at least slightly 
thick overall and not less than 0.6 inches 
thick at any point. Since carcass indices 
of lean quality are not directly evident 
in slaughter barrows and gilts, some 
other factors in which differences can be 
noted must be used to evaluate quality: 


Therefore, the amount and distribution 
of external finish and indications of 
firmness of fat and muscle are used as 
quality-indicating factors. 

(c) Slaughter barrows and gilts with 
characteristics which indicate they will 
not have an acceptable belly thickness 
or quality of lean are graded U.S. Utility. 
Also graded U.S. Utility—regardless of 
their development of other quality 
indicating charcteristics—are slaughter 
barrows and gilts with indications that 
they will produce carcasses which (1) 
have pale, soft, and exudative (PSE) 
lean, and/or (2) have less than slightly 
firm fat. 

(d) Four grades—U.S. No. 1, U.S. No. 
2, U.S. No. 3, and U.S. No. 4 are provided 
for slaughter barrows and gilts with 
characteristics which indicate that their 
carcasses will have an acceptable level 
of lean quality and acceptable firmness 
of fat. These grades are based entirely 
on the combination of factors that 
predict the expected combined carcass 
yields of the four lean cuts—hams, loins, 
picnic shoulders, and Boston butts. 

(e) The official grade for slughter 
barrows and gilts having acceptable 
quality is determined by considering 
two characteristics: the estimated 
backfat thickness over the last rib, and 
the muscling score. Values for these 
factors are then used in a mathematical 
equation to arrive at the final grade. 

(f) In evaluating barrows and gilts for 
fatness and muscling, variations in the 
degree of fatness have a greater effect 
on the yield of the lean cuts than do 
variations in muscling. The fatness and 
muscling evaluations can best be made 
simultaneously. This is accomplished by 
considering the development of the 
various parts based on an understanding 
of how the appearance of each part is 
affected by variations in muscling and 
fatness. While the muscling of most 
barrows and gilts develops uniformly, 
the fat is normally deposited at a 
considerably faster rate on some parts 
than on others. Therefore, muscling can 
be appraised best by giving primary 
consideration to the parts least affected 
by fatness, such as the hams. 
Differences in thickness and fullness of 
the hams—with appropriate adjustments 
for the effects of variations in fatness— 
are the best indicators of the overall 
degree of muscling. Conversely, the 
overall fatness can be determined best 
by observing those parts on which fat is 
deposited at a faster than average rate. 
These include backfat, the edge of the 
loin, the rear flank, the shoulder, the 
jowl, and the belly. As barows and gilts 
increase in fatness, these parts appear 
progressively fuller, thicker, and more 
distended in relation to the thickness 
and fullness of the other parts, 
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especially the thickness through the 
hams. 

(g) When grading live animals it is 
usually necessary to consider 
indications of fatness on all parts of the 
animal in order to most accurately 
estimate the backfat thickness over the 
last rib. As slaughter barrows and gilts 
increase in fatness, they also become 
deeper bodied because of deposits of fat 
in the flanks and along the underline. 
The fullness of the flanks, best observed 
when the animal walks, and the 
thickness and fullness of the jowl are 
other indications of fatness. 

(h) In slaughter barrow and gilt 
grading three degrees of muscling—thick 
(superior), average, and thin (inferior}— 
are considered. In previous standards 
(33 FR 9249) six degrees of muscling 
(very thick, thick, moderately thick, 
slightly thin, thin, and very thin) were 
recognized. The current thick (superior) 
muscling includes only the previous very 
thick degree of muscling. Current 
average muscling includes the previous 
thick and moderately thick degrees, and 
the current thin (inferior) muscling 
includes the previous slightly thin, thin, 
and very thin degrees. Slaughter 
barrows and gilts with thick muscling 
and a low degree of fatness will be 
much thicker through the hams than 
through the loins and the loins will 
appear full and well-rounded. Thick 
muscled animals with a high degree of 
fatness will be slightly thicker through 
the hams than through the loins, will be 
nearly flat over the back, and will have 
a slight break into the sides. Animals 
with average muscling and a low degree 
of fatness will be thicker through the 
hams than through the loins, and the 
loins will appear slightly full and 
rounded. Animals with average 
muscling and a high degree of fatness 
will have about equal thickness through 
the hams and loins. Animals with thin 
muscling and a low degree of fatness 
usually are slightly thicker through the 
shoulders and the center of the hams 
than through the back and the loins will 
appear sloping and flat. Thin muscled 
animals with a high degree of fatness 
will be wider through the loins than 
through the hams and will have a 
distinct break from over the loins into 
the sides. Slaughter barrows and gilts 
with average muscling will be graded 
according to their estimated backfat 
thickness over the last rib. Animals with 
the thin muscling will be graded one 
grade lower than indicated by the 
estimated backfat thickness over the 
last rib. Animals with thick muscling 
will be graded one grade higher than 
indicated by their estimated backfat 
thickness over the last rib, except that 





13710 


animals with an estimated 1.75 inches or 
greater last rib backfat thickness must 
remain in the U.S. No. 4 grade. 

(i) The official grade standards 
contain a mathematical equation for 
calculating the grade and a table for 
determining a preliminary grade based 
on the estimated backfat thickness at 
the last rib. Also, the individual grade 
specifications describe the various 
combinations of muscling and last rib 
backfat thickness which qualify for that 
grade. 


§ 53.153 Specifications for official United 
States standards for grades of slaughter 
barrows and gilts. 

»>(a) The grade of a slaughter barrow 
or gilt is determined on the basis of the 
foillowing equation: Grade = (4.0 x last 
rib backfat thickness, inches) — (1.0 x 
muscling score). To apply this equation, 
muscling should be scored as follows: 
thin (inferior) = 1, average = 2, and 
thick (superior) = 3. Animals with thin 
muscling cannot grade U.S. No. 1. The 
grade may also be determined by 
calculating a preliminary grade 
according to the schedule shown in 
Table 1 and adjusting up or down one 
grade for superior or inferior muscling, 
respectively. 


TABLE 1.—PRELIMINARY GRADE BASED ON 
BACKFAT THICKNESS OVER THE LAST Ris 


IDB niccaccserecesnsnsesesesnssnanie 
OE OR Dn ascccceccsceqerecnccsscsenesend 
a ee REC re 
OE DUR. 6 lorcicceceeesctoreeonnd 


' Animats with an estimated last rib backfat thickness of 
1.75 inches or over cannot be graded U.S. No. 3, even with 

(b) The following descriptions provide 
a guide to the characteristics of 
slaughter barrows and gilts in each 
grade. 

(1) U.S. No. 1. »(i) Barrows and gilts 
in this grade are expected to have an 
acceptable quality of lean and belly 
thickness and a high expected yield 
(60.4 percent and over) of four lean cuts. 
U.S. No. 1 barrows and gilts must have 
less than average backfat thickness with 
average muscling, or average backfat 
coupled with thick muscling. 

{ii) Barrows and gilts with average 
muscling may be graded U.S. No. 1 if 
their estimated backfat thickness at the 
last rib is less than 1.00 inch. Animals 
with thick muscling may be graded U.S. 
No. 1 if their estimated backfat 
thickness at the last rib is less than 1.25 
inches. Barrows and gilts with thin 
muscling may not be graded U.S. No. 
1< 

(2) U.S. No. 2.~{i) Barrows and gilts in 
this grade are expected to have an 
acceptable quality of lean and belly 


thickness and an average expected yield 
(57.4 to 60.3 percent) of four lean cuts. 
Animals with average estimated backfat 
thickness over the last rib and average 
muscling, less than average estimated 
backfat thickness over the last rib and 
thin muscling, and greater than average 
estimated backfat thickness over the 
last rib and thick muscling will qualify 
for this grade. 

(ii) Barrows and gilts with average 
muscling will be graded U.S. No. 2 if 
their estimated backfat thickness at the 
last rib is 1.00 to 1.24 inches. Barrows 
and gilts with thick muscling will be 
graded U.S. No. 2 if their estimated 
backfat thickness over the last rib is 1.25 
to 1.49 inches. Barrows and gilts with 
thin muscling must have less than 1.00 
inch of estimated backfat over the last 
rib to be graded U.S. No. 2.<4 

(3) U.S. No. 3.~(i) Barrows and gilts in 
this grade are expected to have an 
acceptable quality of lean and belly 
thickness and a slightly low expected 
yield (54.4 to 57.3 percent) of four lean 
cuts. Barrows and gilts with average 
muscling and more than average 
estimated last rib backfat thickness, thin 
muscling and average estimated backfat 
thickness over the last rib, and thick 
muscling and much greater than average 
estimated backfat thickness over the 
last rib will qualify for this grade. 

(ii) Barrows and gilts with average 
muscling will be graded U.S..No. 3 if 
their estimated backfat thickness over 
the last rib is 1.25 to 1.49 inches. 
Barrows and gilts with thick muscling 
will be graded U.S. No. 3 if their 
estimated backfat thickness over the 
last rib is 1.50 to 1.74 inches. Barrows 
and gilts with 1.75 inches or more of 
estimated backfat thickness over the 
last rib cannot grade U.S. No. 3. Barrows 
and gilts with thin muscling will be 
graded U.S. No. 3 if their estimated 
backfat thickness over the last rib is 1.00 
to 1.24 inches. 

(4) U.S. No. 4.%(i) Barrows and gilts in 
this grade are expected to have an 
acceptable quality of lean and belly 
thickness and a low expected yield (less 
than 54.4 percent) of four lean cuts. 
Barrows and gilts in U.S. No. 4 grade 
always have more than average 
estimated backfat over the last rib and 
thick, average, or thin muscling, 
depending on the degree to which the 
estimated backfat thickness exceeds the 
average. 

(ii) Barrows and gilts with average 
muscling will be granted U.S. No. 4 if 
their estimated backfat thickness at the 
last rib is 1.50 inches or greater. Barrows 
and gilts with thick muscling will be 
graded U.S. No. 4 with estimated 
backfat thickness over the last rib of 
1.75 inches or greater, and those with 
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thin muscling will be graded U.S. No. 4 
with 1.25 inches or greater estimated 
backfat over the last rib. 

(5) U.S. Utility.» All barrows and gilts 
with probable unacceptable quality of 
lean or belly thickness will be graded 
U.S. Utility, regardless of their muscling 
or estimated backfat thickness over the 
last rib. Also, all barrows and gilts 
which may produce soft and/or oily fat, - 
or pale, soft, and exducative (PSE) lean 
will be graded U.S. Utility. < 

Done at Washington, D.C. on March 30, 
1984. : 
William T. Manley, 

Deputy Administrator, Marketing Program 
Operations. 

[FR Doc. 84-9064 Filed 4-5-84; 8:45 am] 

BILLING CODE 3410-02-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Social Security Administration 
20 CFR Part 404 


Federal Old-Age, Survivors, and 
Disability insurance; Coverage of 
Employees of Private Nonprofit 
Organizations; Coverage of Work 
Outside the United States by Certain 
Employees of American Employers 
and their Affiliates; Treatment of 
Foreign Earned Income; Fully Insured 
Status Requirements for Certain 
Employees of Private Nonprofit 
Organizations; Coverage Under 
Totalization Agreements 


AGENCY: Social Security Administration, 
HHS. 
ACTION: Proposed rules. 


SUMMARY: These proposed rules 
implement sections 102, 321, 322 and 323 
of Pub. L. 98-21 (the Social Security 
Amendments of 1983). Generally, these 
provisions: (1) Mandatorily cover for 
Social Security purposes employees of 
private nonprofit organizations; (2) 
Provide additional Social Security 
coverage for certain work performed 
outside the United States (U.S.); (3) 
Provide coverage under the Social 
Security program for certain foreign 
earned income; (4) Provide special 
Social Security insured status 
requirements for certain nonprofit 
organization employees covered as a 
result of these amendments; and (5) 
Provide Social Security coverage for 
employment and self-employment that is 
identified as “covered” for purposes of 
title II of the Social Security Act (the 
Act) by the provisions of a totalization 
agreement between the U.S. and another 


country. 
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DATE: Your comments will be 
considered if we receive them no later 
than June 5, 1984. 


ADDRESSES: Comments should be 
submitted in writing to the 
Commissioner of Social Security, 
Department of Health and Human 
Services, P.O. Box 1585, Baltimore, 
Maryland 21203, or the Office of 
Regulations, Social Security 
Administration, 3-A-3 Operations 
Building, 6401 Security Boulevard, 
Baltimore, Maryland 21235, between 8:00 
a.m. and 4:30 p.m. on regular business 
days. Comments received may be 
inspected during these same hours by 
making arrangements with the contact 
person shown below. 


FOR FURTHER INFORMATION CONTACT: 
Dave Smith, 3-B-4 Operations Building, 
6401 Security Boulevard, Baltimore, 
Maryland 21235, (301) 594-7460. 


SUPPLEMENTARY INFORMATION: 


Coverage of Employees of Private 
Nonprofit Organizations 


Beginning January 1, 1984, employees 
of private nonprofit organizations are 
mandatorily covered by Social Security. 
Any remuneration paid to such 
employees may be subject to the Social 
Security tax. Under prior law employees 
of such organizations were exempt from 
Social Security coverage (and taxes) but 
an organization could voluntarily waive 
the exemption to provide coverage for 
its employees. Termination of a waiver 
was possible under prior law but on or 
after March 31, 1983, termination is 
prohibited. Special requirements for 
fully insured status are provided for 
certain employees covered solely as a 
result of this provision. 


Coverage of Employees of Foreign 
Affiliates of American Employers 


The proposed regulations implement 
section 321 of Pub. L. 98-21. Under this 
provision any American employer 
(corporation, sole proprietorship or 
partnership) may provide Social 
Security coverage for U.S. citizens and 
U.S. residents working outside the U.S. 
for a foreign affiliate when the 
American employer has not less than 10 
percent direct or indirect interest in the 
affiliate. In order to provide Social 
Security coverage, the American 
employer must enter into an agreement 
with the Secretary of the Treasury. Prior 
law required that for social security 
coverage purposes both the American 
employer and its affiliate be 
corporations. 


Coverage Under Totalization 
Agreements 


The proposed regulations implement 
section 322 of Pub. L. 98-21 which 
provides Social Security coverage under 
sections 210 and 211 of the Act for 
services identified as:covered 
employment or self-employment under 
title II of the Act by an agreement 
between the U.S. and another country 
pursuant to section 233 of the Act. The 
Internal Revenue Code of 1954 (the 
Code) was also amended to provide for 
Social Security taxes on wages and self- 
employment income derived from such 
services. These provisions were 
inadvertently omitted in Pub. L. 95-216 
which added section 233 to the Act. 


Treatment of Certain Services 
Performed Outside the U.S. 


The proposed regulations implement 
section 323 of Pub. L. 98-21 by 
eliminating the foreign earned income 
exclusion with regard to net earnings 
from self-employment, derived by U.S. 
citizens and residents who reside in 
foreign countries, for taxable years 
beginning after December 31, 1983. For 
Social Security purposes, provision is 
made for crediting earned income as net 
earnings for self-employment for taxable 
years beginning after December 31, 1981 
and before January 1, 1984. Prior law 
provided that earned income derived by 
U.S. citizens and residents who are 
“present in a foreign country” was 
subject to Social Security tax but there 
was no provision for crediting it for 
other Social Security purposes. Section 
323 also provides Social Security 
coverage for U.S. residents who work 
outside the U.S. for American, 
employers. 

We made a minor change in 
§ 404.1091 by changing the description of 
section 911 of the Code because of 
recent amendments to section 911. 


Regulatory Procedures 


Executive Order 12291—These 
proposed rules merely conform the 
existing rules to the changes legislated 
by Pub. L. 98-21. Any economic impact 
is solely the result of legislation which is 
effective regardless of regulatory action 
on our part. Therefore, these regulations 
do not “result in” an annual effect on 
the economy of $100 million or more or 
otherwise trigger the criteria for a 
“major rule” established in Executive 
Order 12291. 

Paperwork Reduction Act—The 
proposed regulations impose no 
reporting or recordkeeping requirements 
requiring Office of Management and 
Budget clearance. 
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Regulatory Flexibility Act—We 
certify that these proposed regulations, 
if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
because any impact would be solely the 
result of legislation rather than these 
regulations. Therefore, a regulatory 
flexibility analysis as provided in Pub. L. 
96-354, the Regulatory Flexibility Act, is 
not required. 


List of Subjects in 20 CFR Part 404 


Administrative practice and 
procedure, Death benefits, Disability 
benefits, Old-Age, Survivors, and 
Disability Insurance. 

The proposed amendments are to be 

issued under the authority contained in 
sections 205, 210, 211, and 1102 of the 
Social Security Act, as amended; Secs. 
102, 321, 322, and 323 of Pub. L. 98-21; 53 
Stat. 1362, as amended; 64 Stat. 494, as 
amended; 64 Stat. 502, as amended; 49 
Stat. 647, as amended; 42 U.S.C. 405, 410, 
411, and 1302. 
(Catalog of Federal Domestic Assistance 
Program Nos. 13.803 Social Security- 
Retirement Insurance; 13.805 Social Security- 
Survivors Insurance) 

Dated: February 6, 1984. 

Martha A. McSteen, 
Acting Commissioner of Social Security. 


Approved: March 13, 1984. 
Margaret M. Heckler, 
Secretary of Health and Human Services. 


PART 404—[ AMENDED] 


For the reasons set out in the 
preamble, Part 404 of Chapter II of Title 
20, Code of Federal Regulations, is 
proposed to be amended as follows: 

1. The authority citation for Subpart B 
reads as follows: 


Subpart B—insured Status and 
Quarters of Coverage 


Authority: Secs. 205, 212, 213, 214, 216, 217, 
223, and 1102 of the Social Security Act; 53 
Stat. 1368, 64 Stat. 504 and 505, 68 Stat. 1080; 
64 Stat. 512, 70 Stat. 815, and 49 Stat. 647; sec. 
5 of Reorganization Plan No. 1 of 1953; 67 
Stat. 631; 42 U.S.C. 405, 412, 413, 414, 416, 417, 
423, and 1302; 5 U.S.C. Appendix. 


2. In § 404.110, paragraph (a) is 
revised to read as follows: 


§ 404.110 How we determine fully insured 
status. 

(a) General. We describe how we 
determine the number of quarters of 
coverage (QCs) you need to be fully 
insured in paragraphs (b), (c), and (d) of 
this section. the table in § 404.115 may 
be used to determine the number of QCs 
you need to be fully insured under 
paragraph (b) of this section. We 
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consider certain World War II veterans 
to have died fully insured (see 

§ 404.111). We also consider certain 
employees of private nonprofit 
organizations to be fully insured if they 
meet special requiements (see 

§ 404.112). 


* * * * . 


: 3. Anew § 404.112 is added to read as 
follows: 


§ 404.112 When we consider certain 
employees of private nonprofit 
organizations to be fully insured. 

If you are age 55 or over on January 1, 
1984, and are on that date an employee 
of an organization described in 
§ 404.1026{a) which does not have in 
effect a waiver certificate under section 
3121(k) of the Code on that date and 
whose employees are mandatorily 
covered as a result of section 102 of Pub. 
L. 98-21, we consider you to be fully 
insured if you meet the following 
requirements: 


Your age on January 1, 1984 is— 


I netics dsiaieciasencitepcncnsahinascciosaammnaced 
59 or over but less than age 60... 

58 or over but less than age 59......... 

57 or over but tess then age 58........ 


4. The authority citation for Subpart K 
reads as follows: 


Subpart K—Employment, Wages, Seif- 
Employment, and Seif-Employment 
Income 


Authority: Secs. 205, 209, 210, 211, 229, 230, 
231, and 1102 of the Social Security Act; 53 
Stat. 1368, 49 Stat. 625, 64 Stat. 492, 81 Stat. 
833, 86 Stat. 1367, 49 Stat. 647; sec. 5 of 
Reorganization Plan No. 1 of 1953, 67 Stat. 
631; 42 U.S.C. 405, 409, 410, 411, 429, 430, 431, 
and 1302; 5 U.S.C. appendix. 


5. Section 404.1004 is amended by 
revising paragraphs (a)(2), adding 
paragraph (a)(4), revising paragraph 
(b)(5), removing the present text of 
paragraph (b)(6) and redesignating 
paragraphs (b)(7), (b)(8), (b)(9) and 
(b)(10) as (b)(6), (b)(7), (b)(8) and (b)(9), 
respectively, to read as follows: 

§ 404.1004 What work is covered as 
employment. 

(a) 2. & 

(2) You perform the work outside the 
United States and you are a citizen or 
a of the United States working 

or— 

(i) An American employer; or 

(ii) A foreign affiliate of an American 
employer that has in effect an 


ageeement covering your work under 
section 3121 (I) of the Code. 

(4) Your work is designated as 
employment or recognized as equivalent 
to employment under a totalization 
agreement. (See § 404.1913. An 
agreement may exempt work from 
coverage as well as extend coverage to 
work.) 

(b) **2* 

(5) “Foreign affiliate” refers to a 
foreign affiliate as defined in section 
3121 (1)(8) of the Code. 

(6) “On and in connection with” refers 
to the performance of work on a vessel 
or aircraft which concerns the vessel or 
aircraft. Examples of this kind of work 
are the services performed on a vessel 
by employees as officers or crew 
members, or as employees of 
concessionaires, of the vessel. 

(7) “On or in connection with” refers 
to work performed on the vessel or 
aircraft and to work which concerns the 
vessel or aircraft but not actually 
perfomed on it. Forexample,shore _ 
services in connection with repairing, 
loading, unloading, or provisioning a 
vessel performed by employees as 
officers or crew members, or as 
employees of concessionaires, of the 
vessel are included, since this work 
concerns the vessel though not 
performed on it. 

(8) “State” refers to the 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam and American 
Samoa. 

(9) “United States” when used in a 
geographical sense means the 50 States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam and American 
Samoa. 

6. Section 404.1028 is revised to read 
as follows: 


§ 404.1026 Work for religious, charitable, 
educational, or certain other organizations 
exempt from income tax. 

(a) After 1983. Work done after 1983 
by an employee in the employ of a 
religious, charitable, educationai, or 
other organization described in section 
501(c)(3) of the Code which is exempt 
from income tax under section 501(a) of 
the Code is covered as employment. 
(See § 404.1059(b) for special wage rule.) 

(b) Before 1984. Work described in 
paragraph (a) of this section which was 
done before 1984 is excluded from 
employment. However, the exclusion 
does not apply to work done during the 
period for which a form SS-15, 
Certificate Waiving Exemption From 
Taxes Under the Federal Insurance 
Contributions Act, was filed (or was 


Federal Register / Vol. 49, No. 68 / Friday, April 6, 1984 / Proposed Rules 


deemed to have been filed) with the 
Internal Revenue Service. 

7. Section 101.1065 is revised to read 
as follows: 


§ 404.1065 Self-employment coverage. 


For an individual to have self- 
employment coverage under Social 
Security, the individual must be engaged 
in a trade or business and have net 
earnings from self-employment that can 
be counted as self-employment income 
for Social Security purposes. The rules 
explaining whether you are engaged in a 
trade or business are in §§ 404.1066- 
404.1077. What are net earnings from 
self-employment is discussed in 
§ § 404.1080-1095. Section 404.1096 
describes the net earnings from self- 
employment that are counted as self- 
employment income for Social Security 
purposes. See § 404.1913 for the effect of 
a totalization agreement on self- 
employment coverage. An agreement 
may exempt an activity from coverage 
as well as extend coverage to an 
activity. 

8. In § 404.1081, paragraph (a)(4)(iii) is 
revised to read as follows: 


§ 404.1081 General rules for figuring net 
earnings from self-empicyment. 

(a) * af 

(4) oe Gae 

(iii) You are a United States citizen or 
resident engaged in a trade or business 
outside the United States (see 
§ 404.1092); or 


* * * . * 


9. In § 404.1091, paragraph (c) is 
revised to read as follows: 


§ 404.1091 Figuring net earnings for 
ministers and members of religious orders. 


* o . * * 


(c) Services outside the United States. 
If you are a citizen or resident of the 
United States performing services 
outside the United States which are in 
the exercise of your ministry or in the 
exercise of duties required by your 
order, your net earnings from self- 
employment from the performance of 
these services are figured as described 
in paragraph (b) of this section. 
However, they are figured without 
regard to the exclusions from gross 
income provided in sections 911 and 931 
of the Code relating to earned income 
from services performed outside the 
United States and from sources within 
possessions of the United States. 

10. Section 404.1092 is revised to read 
as follows: 
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§ 404.1092 Figuring net earnings for U.S. 
citizens or residents living outside the 
United States. 


(a) Taxable years beginning after 
December 31, 1983. If you are a citizen 
or resident of the United States and are 
engaged in a trade or business outside 
the United States, your net earnings 
from self-employment are figured 
without regard to the exclusion from 
gross income provided by section 911 
(a)(1) of the Code. 

(b) Taxable years beginning after 
December 31, 1981, and before January 
1, 1984. If you are a citizen of the United 
States and were engaged in a trade or 
business outside the United States, your 
net earnings from self-employment are 
figured without regard to the exclusion 
from gross income provided by section 
911{a)(1) of the Code unless you are a 
resident of a foreign country or countries 
for an uninterrupted period which 
includes an entire taxable year. 

11. In § 404.1096, paragraph (d) is 
revised to read as follows: 


§ 404.1096 Self-employment income. 


. * * * * 


(d) Nonresident aliens. A nonresident 
alien has self-employment income only 
if coverage is provided under a 
totalization agreement (see § 404.1913). 
We do not consider an individual who is 
a resident of the Commonwealth of 
Puerto Rico, The Virgin Islands, Guam 
or American Samoa to be a nonresident 
alien. 

12. The authority citation for Subpart 
T reads as follows: 


Subpart T—Totalization Agreements 


Authority: Secs. 205, 233, and 1102 of the 
Social Security Act; 53 Stat. 1368, 91 Stat. 
1538, and 49 Stat. 647, as amended; 42 U.S.C. 
405, 433, and 1302. 


13. In § 404.1913, paragraph (b)(1) is 
revised to read as follows: 


§ 404.1913 Preciuding dual coverage. 


* * * * * 


(b) Principles for precluding dual 
coverage. (1) agreement precludes dual 
coverage by assigning responsibility for 
coverage to the U.S. or a foreign country. 
An agreement may modify the coverage 
provisions of title II of the Act to 
accomplish this purpose. Where an 
agreement assigns coverage to the 
foreign country, it may exempt from 
coverage services otherwise covered by 
the Act. Where an agreement assigns 


coverage to the U.S., it may extend 
coverage to services not otherwise 
covered by the Act but only for taxable 
years beginning on or after April 20, 
1983. 


* * * * 


[FR Doc. 84-9238 Filed 4-5-84;.8:45 am] 
BILLING CODE 4190-11-M 


Food and Drug Administration 


21 CFR Part 131 
[Docket No. 83N-0366) 


Cream for Direct-Consumption; 
Termination of Consideration of the 
Codex Standard 


AGENCY: Food and Drug Administration. 
ACTION: Advance notice of proposed 
rulemaking; termination of 
consideration. 


SUMMARY: The Food and Drug 
Administration (FDA) is terminating 
consideration of amending the U.S. 
standards of identity for-certain cream 
products and of establishing a new 
standard of identity for “double cream” 
based on the “Recommended 
International Standard for Cream for 


- Direct Consumption” (Codex Standard 


No. A-9) because there is neither 
sufficient interest nor need to warrant 
proposing amendment of the U.S. 
standards for cream products or 
establishment of a new standard. 

FOR FURTHER INFORMATION CONTACT: 
Johnnie G. Nichols, Center for Food 
Safety and Applied Nutrition (HFF-215), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0101. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 19, 1983 
(48 FR 56072), FDA published an 
advance notice of proposed rulemaking 
which offered interested persons an 
opportunity to review the Codex 
standard and to comment on the 
desirability of and need for amending 
the U.S. standards of identity for certain 
cream products (heavy cream (21 CFR 
131.150), light cream (21,CFR 131.155), 
light whipping cream (21 CFR 131.157), 
and half-and-half (21 CFR 131.180)), and 
for establishing a new standard of 
identity for “double cream.” The Codex 
standards was submitted to the United 
States for consideration of acceptance 
by the Food and Agriculture 
Organization/World Health 
Organization's Committee of 
Government Experts on the Code of 
Principles Concerning Milk and Milk 
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Products, a subsidiary body of the 
Codex Alimentarius Commission. In that 
notice the agency commented that 
amendment of the standards of identity 
or establishment of the new standard of 
identity would not be proposed if the 
comments received did not support 
these actions. 

Six letters of comment were received 
in response to the advance notice of 
proposed rulemaking. Each opposed 
amendment of the existing standards of 
identity for cream products and one 
stated that establishment of a standard 
of identity for “double cream” is 
unnecessary. 

Having considered the merits of the 
proposed standard and the comments 
received, FDA has conclued that, at this 
time, there is neither sufficient interest 
nor need to warrant proposing 
amendment of the U.S. standards of 
identity for the cream products or 
establishment of the new standard of 
identity for “double cream” under the 
authority of section 401 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
341). 


List of Subjects in 21 CFR Part 131 
Cream, Food standards, Milk, Yogurt. 


Therefore, under the procedures in 21 
CFR 130.6, notice is given that the 
Commissioner of Food and Drugs has 
terminated consideration of amending 
the U.S. standards of identity for certain 
cream products and of establishing a 
new standard of identity for “doubie 
cream” based on the Codex standard. 
This section is without prejudice to 
further consideration of amending the 
U.S. standards of identity for cream 
products and/or establishing a new 
standard of identity for “double cream” 
upon appropriate justification. 

FDA will inform the Technical 
Secretary for the Committee of 
Government Experts on the Code of 
Principles Concerning Milk and Milk 
Products that an imported food which 
complies with the requirements of the 
Codex standard may move freely in 
interstate commerce in this country, 
providing it complies with applicable 
U.S. laws and regulations. 

Dated: March 27, 1984. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 84-9170 Filed 45-84; 8:45 am} 
BILLING CODE 4160-01-M 
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DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1928 | 
[Docket No. H-308] 


Field Sanitation; Public Hearing; 
Extension of Comment Period 


AGENCY: Occupational Safety and 
Health Administration, Labor. 
ACTION: Notice of public hearing; 
extension of comment period. 


summary: OSHA is scheduling informa! 

public hearings on its proposed field 

sanitation standard (49 FR 7589 et seg.). 

These hearings will allow interested 

persons to present information and 

evidence on all the issues raised by the 
proposed standard. In addition, OSHA 
is extending the comment period in 
order to allow the public to adequately 
respond to the proposed rulemaking. 

DATES: The period for comment on the 

proposal is extended to April 27, 1984. 

Notice of intention to appear at the 

informal public hearings must be 

received by April 27, 1984. All testimony 
and evidence that will be introduced 
into the hearing record must be received 
by May 7, 1984. For the hearing dates, 
see the SUPPLEMENTARY INFORMATION 
section. 

ADDRESSES: Comments on the proposal 

must be submitted to the Docket Officer, 

Docket No. H-308, U.S. Department of 

Labor, Occupational Safety and Health 

Administration, 200 Constitution 

Avenue NW., Room S-6212, 

Washington, D.C. 20210, (202) 523-7894. 
Notices of intention to appear at the 

informal! hearings, statements and 

documentary evidence to be presented 
at the hearing must be submitted in four 
copies to Mr. Thomas Hall, Division of 

Consumer Affairs, U.S. Department of 

Labor, 200 Constitution Avenue NW., 

Room N-3662, Washington, D.C. 20210, 

(202) 523-8024. 

The record of this proceeding will be 
available for inspection and copying in 
the Docket Office, Room S-6212, at the 
above address. 

For the hearing locations, see the 
SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 
Hearings: Mr. Thomas Hall, Division of 

Consumer Affairs, Occupational 

Safety and Health Administration, 200 

Constitution Avenue NW., Room N- 

3662, Washington, D.C. 20210, (202) 

523-8024; 

Proposal: Mr. James F. Foster, Office of 
Public Affairs, U.S. Department of 
Labor, Occupational Safety and 
Health Administration, 200 
Constitution Avenue NW., Room N- 


3637, Washington, D.C. 20210, (202) 
523-8151. 


SUPPLEMENTARY INFORMATION: On 
March 1, 1984 the Occupational Safety 
and Health Administration (OSHA) 
proposed an amendment to 29 CFR Part 
1928, Standards for Agriculture, by 
adding a new § 1928.110, Field 
Sanitation (49 FR 7589 et seq.). The 
proposed standard would require 
agricultural employers to provide toilets, 
potable water, end handwashing 
facilities for farm employees engaged in 
hand-labor in the field. Adverse health 
effects are commonly associated with 
the absence of these sanitation facilities. 
At issue is whether an OSHA standard 
is reasonably necessary or appropriate 
to deal with these health effects in the 
context of agricultural field labor. 
Farming operations that do not have 
temporary labor camps end employ 10 
or fewer such employees, of that require 
hand-labor or short duration (less than 3 
hours per day), or that involve hand- 
labor operations conducted inside 
permanent structures would be excluded 
from coverage under the standard. 


The Notice of Proposed Rulemaking 
announced a 45-day comment period, 
ending on April 16, 1984. That period is 
hereby extended to April 27, 1984. 

In accordance with a court-approved 
settlement agreenient (D.D.C. Civ. 
Action 2142-73) and pursuant to section 
6(b)(3) of the Act. OSHA has scheduled 
informal public hearings to receive 
testimony on all issues involved in the 
proposed field sanitation standard. 
Persons interested in participating in the 
hearing should refer to the notice of 
proposed rulemaking on field sanitation 
(49 FR 7589 et seg., March 1, 1984) for 
the text of the proposal and a more 
thorough discussion of issues related to 
this proceeding. 

Hearings will be convened at each 
site for two days, or three days if 
necessary. Night hearings may be 
arranged for locations outside of 
Washington, D.C., if requested and 
necessary. 

The hearings will begin at 9:30 at each 
of the following sites. 


May 23-24, 1984......) Auditorium, Frances Perkins Depart- 
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Public Participation in Hearing 

Notice of Intention to Appear: Persons 
desiring to participate fully at the 
hearing, including the right to question 
witnesses, must file a notice of intention 
to appear by April 27, 1984. The notice 
of intention to appear must contain the 
following: 

1. The name, address and telephone 
number of each person to appear; 

2. The capacity in which the person 
will appear; 

3. The approximate amount of time 
required for the presentation; 

4. The hearing site where the 
appearance will be made; 

5. The specific issues that will be 
addressed; 

6. A statement of the position that will 
be taken with respect to each issue 
addressed; and 

7. A statement as to whether the party 
intends to submit documentary 
evidence, and if so, a summary of the 
evidence. 

OSHA anticipates that some 
participants in the hearing may need to 
testify in languages other than English. 
Requests for interpreters must be 
submitted with the notice of intention to 
appear and must specify and language 
needing interpretation. Where 
substantial need is established, OSHA 
will attempt to reasonably 
accommodate such requests by 
providing interpreters. 

In addition, to the extent time permits, 
persons who did not file notices of 
intention to appear may be allowed to 
make brief oral statements not to exceed 
10 minutes, but will not be allowed to 
ask questions. 

Filing of Testimony and Evidence 
Before the Hearing: Any party who has 
filed a Notice of Intention to Appear and 
requests more than 10 minutes for 
presentation at the hearing or intends to 
submit documentary evidence must 
provide OSHA with four copies of the 
complete text of the testimony and of all 
documentary evidence to be presented 
at the hearing. All such submissions 
must be in English and must be provided 
to the OSHA Division of Consumer 
Affairs by May 7, 1984. 

Each submission will be reviewed in 
light of the amount of time requested in 
the notice of intention to appear. In 
instances where the information 
contained in the submission does not 
justify the amount of time requested, a 
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more appropriate amount of time will be 
allocated and the participant will be 
notified of the fact. Any party who has 
not substantially complied with the 
requirement for filing testimony and 
documents before the hearing may be 
limited to a 10-minute presentation and 
may be requested to return to testify at a 
later time. 

Notice of intention to appear, 
testimony and evidence, will be 
available for inspection and copying at 
the Docket Office, Docket H-308, U.S. 
Department of Labor Occupational 
Safety and Health Administration, 
Room $6212, 200 Constitution Avenue 
NW., Washington, D.C. 20210 (202) 523- 
7894, 

In order to encourage full 
development of the record, OSHA 
reminds interested persons that 
participation in the hearing is an activity 
that is protected under section 11(c) of 
the OSH Act. That section reads: 


No person shall discharge or in any manner 
discriminate against any employee because 
such employee has filed any complaint or 
instituted or caused to be instituted any 
proceeding under or related to this Act or has 
testified or is about to testify in any such 
proceeding or because of the exercise by 
such employee on behalf of himself or others 
of any right afforded by this Act. 


Any procedural matters relating to 
these hearings will be addressed and 
resolved at each site at the beginning of 
the hearing. The hearings will be 
conducted in accordance with the 
procedures in 29 CFR 1911, and will be 
presided over by an Administrative Law 
Judge. Hearing guidelines established by 
the Administrative Law Judge will be 
distributed to hearing participants in 
advance of the hearing. The Judge will 
have the powers necessary and 
appropriate to conduct full and fair 
informal hearings, as provided in 29 CFR 
Part 1911, including the powers: 

1. To regulate the course of the 
proceedings; 

2. To dispose of procedural requests, 
objections and comparable matters; 

3. To confine the presentation to the 
matters pertinent to the issues raised; 

4. To regulate the conduct of those 
present at the hearings by appropriate 
means; and 

5. To keep the record open for a 
reasonable stated time, in the Judge's 
discretion, to receive written 
information and additional data, views, 
and arguments from any person who has 
participated in the oral proceedings. 

Following the close of the hearing, the 
presiding Administrative Law Judge will 
certify the record of the hearing to the 
Assistant Secretary of-Labor for 
Occupational Safety-and Health. 


The proposal will be reviewed in light 
of all testimony and written submissions 
received as part of the record. Based on 
the entire record of the proceeding, the 
proposed standard will be modified, as 
necessary, and published in a final 
standard, or a determination will be 
made not to issue a final standard and 
that determination, with the reasons for 
it, will be published in the Federal 
Register. 

Authority: This document was prepared 
under the direction of Patrick R. Tyson, 
Deputy Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. (Sec. 6, 
84 Stat. 1593 (29 U.S.C. 655); 29 CFR Part 1911, 
Secretary of Labor's Order No. 9-83 (48 FR 
35736)) 

Signed at Washington, D.C. this day of 
April 3rd, 1984. 

Patrick R. Tyson, 

Deputy Assistant Secretary of Labor. 
[FR Doc. 84-8194 Filed 4-584; 8:45 am] 

BILLING CODE 4510-26-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 100 

[CGD11 84-18) 


Regatta; Sunshine Marina Boat Drags 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This rule will establish 
Special Local Regulations for a series of 
high speed drag boat races, at Riviera 
Marina, Riviera, Arizona (on the 
Colorado River). These events will be 
publicized as the “Sunshine Marina Boat 
Drags”, the first event of this series was 
already held on 3 and 4 March 1984; 
and, regulations were published in the 
Federal Register on February 27, 1984. 
The sponsor plans to continue this event 
as a series, during the continuing year. 
These regulations are needed to provide 
for the safety of life and property on 
navigable waters during the periods set 
forth. 

DATES: Comments must be received on 
or before May 231, 1984. 


ADDRESSES: Comments should be 
mailed or can be hand-delivered to 
Commander (bb), Eleventh Coast Guard 
District, 400 Oceangate Blvd., Union 
Bank Bldg.—Suite 901, Long Beach, CA 
90822. The comments will be available 


_ for inspection and copying during 


normal office hours (7:30 a.m. to 3:30 
p.m., Monday through Friday, except 
holidays). 
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FOR FURTHER INFORMATION CONTACT: 
LTJG Jorge Arroyo, Commander (bb), 
Eleventh Coast Guard District, 400 
Oceangate, Long Beach, California 
90822, Tel: (213) 590-2331. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rule making by 
submitting written views, data, or 
arguments. Commenters should include 
their name and addresses, identify this 
notice CGD 11-84-18, and give reasons 
for their comments. Receipt of comments 
will be acknowledged if a stamped self- 
addressed postcard or envelope is 
enclosed. 

The regulations may change in light of 
comments received. All comments 
received before the expiration of the 
comment period will be considered 
before final action is taken on this 
proposal. No public hearing is planned, 
but one may be held if written requests 
for a hearing are received and it is 
determined that the opportunity to make 
oral presentations will aid the 
rulemaking process. 

Drafting Information: The drafters of 
this regulation are LTJG Jorge Arroyo, 
Chief, Boating Affairs Branch, Eleventh 
Coast Guard District, Project Officer, 
and LT Joseph R. McFaul, Project 
Attorney, Legal Office, Eleventh Coast 
Guard District. 

Discussion of Proposed Regulation: 
Sunshine Marina & D. J. Propeller 
“SUNSHINE MARINA BOAT DRAGS” 
were first conducted on March 3, 1984 at 
Riviera, Arizona, on the Colorado River. 
Race boats completed in heats starting 
from the entrance of Riviera Marina; 
thence 1200 feet north, 1000 additional 
feet were allowed for slow down and 
turn around. Then they idled southerly 
along the natural flow of the river back 
to the starting point. Sixty high speed 
boats, 18 feet in length participated; the 
event was such a success that the 
sponsor desires to run this same event 
as a series. The previous regulations, 
which appeared in the Federal Register 
on February 27, 1984, have terminated; 
therefore, this proposed rule will 
reestablish similar special local 
regulations for the entire series. These 
races could pose a hazard to navigation, 
therefore, vessels desiring to transit the 
regulated area may do so only with 
clearance from patrolling law 
enforcement vessel or an event 
committee boat. 

There have been no consultations 
with interested member of the public to 
date and no consultations are planned 
at this time. 

Economic Assessment and 
Certification: This proposed regulation 
is considered to be nonsignificant in 





accordance with DOT Policies and 
Procedures for Simplification, Analysis 
and Review (DOT Order 2100.5). Its 
economic impact is expected to be 
minimal since the regulated area will be 
open periodically for the passage of 
commercial and recreational vessels. 
Based upon this assessment it is 
certified in accordance with section 
605(b) of the Regulatory Flexibility Act 
(5 U.S.C. 605(b)) that this regulation, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. Also this 
regulation has been reviewed in 
accordance with Executive Order 12291 
of February 17, 1981, on Federal 
Regulation and has been determined not 
be a major rule under the terms of that 
order. 


List of Subjects in 33 CFR Part 100 


Marine Safety, Navigation (water). 


PART 100—SAFETY OF LIFE ON 
NAVIGABLE WATERS 


Proposed Regulations: in 
consideration of the foregoing, the Coast 
Guard proposes to amend Part 100 of 
Title 33, Code of Federal Regulations, by 
adding the following section: 


§ 100.35-11-84-18 Colorado River, 
Sunshine Marina Boat Drags 


(a) Regulated Area. That portion of 
the Colorado River, starting from the 
entrance of Riviera Marina, Riviera, 
Arizona to 2200 feet north. 

(b) Effective Date. The regulated area 
will be closed intermittently to all vessel 
traffic from 8:00 AM to 5:00 PM on the 
following dates: 

2-3 June 1984. 

25-26 August 1984. 

20-21 October 1984. 

(c) Special Local Regulations. (1) No 
vessels, other than participants, U.S. 
Coast Guard operated and employed 
small craft, public vessels, state and 
local law enforcement agencies and the 
sponsor's vessels shall enter the 
regulated area during the above hours, 
unless cleared for such entry by or 
through patrolling law enforcement 
vessel, or an event committee boat. 

(2) When hailed by Coast Guard or 
Coast Guard Auxiliary vessels 
patrolling the event area, a vessel shall 
come to an immediate stop. Vessels 
shall comply with all directions of the 
designated Coast Guard Regatta Patrol. 

(3) These regulations are temporary in 
nature and shall cease to be in effect at 
the end of each such period set forth. 


(46 U.S.C. 454; 49 U.S.C. 1655(b)(1); 49 CFR 
1.46(b); 33 CFR 100.,35) 


Dated: March 27, 1984. 
F. P. Schubert, 
Rear Admiral, U.S. Coast Guard, Commander, 
Eleventh Coast Guard District. 
(FR Doc. 84-0125 Filed 45-64; 8:45 am] 
BILLING CODE 4910-14-89 


ENVIRONMENTAL PROTECTION - 
AGENCY 


40 CFR Part 271 
[SW-2-FRL 2559-3] 


Montana; Final Authorization of State 
Hazardous Waste Management 
Program 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of Tentative 
Determination on Application of State of 
Montana for Final Authorizatian, Public 
Hearing and Public Commezxt Period. 


SUMMARY: Montana has applied for final 
authorization under the Resource 
Conservation and Recovery Act 
(RCRA). EPA has reviewed Montana’s 
application and found it to not currently 
include all the information necessary for 
final authorization. Montana has agreed 
to address the EPA concerns, as 
identified in this notice, to EPA's 
satisfaction prior to public hearing on 
the application. Thus, EPA tentatively 
intends to grant final authorization to 
Montana to operate its hazardous waste 
program in lieu of the federal program. 
Montana’s application for final 
authorization is available for public 
review and comment and a public 
hearing will be held to'solicit comments 
on the tentative decision. In making its 
final decision, EPA will consider all 
public comments on the tentative 
decision and the measures taken by the 
State to address the EPA concerns. 
partes: A public hearing is scheduled for 
May 15, 1984. Montana will participate 
in the public hearing held by EPA on 
this subject. All comments on Montana's 
final authorization application must be 
received by the close of business on 
May 15, 1984. , 
ADDRESSES: Copies of Montana's final 
authorization application are available 
during regular business hours at the 
following addresses for inspection: 
Montana Solid Waste Management 
Bureau, Cogswell Building, Room 
B201, Helena, Montana 59620, (406) 
444-2821, Roger Thorvilson 
U.S. EPA Headquarters Library, PM 
211A, 401 M Street, SW., Washington, 
D.C. 20460, (202) 382-5926 
U.S. EPA Region VIII Library, 1860 
Lincoln Street, Suite 103, Denver, 


Colorado 80295, (303) 637-2560, 
Dolores Eddy 

U.S. EPA Montana Office, 301 South 
Park, Room 292, Helena, Montana 
59628, (406) 449-5414, James C. Harris 


Written comments should be sent to: 
James C. Harris, Environmental 
Protection Agency, 301 South Park, 
Drawer 10096, Helena, Montana 59626. 

EPA will hold the public hearing on 
May 15, 1984, in Room 289, of the 
Federal Building and Courthouse, 301 
South Park, Helena, Montana, at 9:30 
a.m. 


FOR FURTHER INFORMATION CONTACT: 
James C. Harris, Environmental 
Protection Agency, 301 South Park, 
Drawer 10096, Helena, Montana 59626, 
(408) 449-5414. 


SUPPLEMENTARY INFORMATION: 
A. Background 


Section 3006 of the Resource 
Conservation and Recovery Act (RCRA) 
allows EPA to authorize State 
hazardous waste programs to operate in 
the State in lieu of the Federal 
hazardous waste program. Two types of 
authorization may be granted. The first 
type, known as “interim authorization”, 
is a temporary authorization which is 
granted if EPA determines that the State 
program is “substantially equivalent” to 
the Federal program (Section 3006(c), 42 
U.S.C. 6226(c)). EPA’s implementing 
regulations at 40 CFR 271.121-271.137 
established a phased approach to 
interim authorization: Phase I, covering 
the EPA regulations in 40‘CFR Parts 260- 
263 and 265 (universe of hazardous 
wastes, generator standards, transporter 
standards and standards for interim 
status facilities) and Phase II, covering 
the EPA regulations in 40 CFR Parts 124, 
264, and 270 (procedures and standards 
for permitting hazardous waste 
management facilities). 

Phase II, in turn, has three 
components. Phase 11A covers general 
permitting procedures and technical 
standards for containers, tanks, surface 
impoundments, and waste piles. Phase 
11B covers incinerator facilities, and 
Phase 11C addresses landfills and land 
treatment facilities. By statute, all 
interim authorizations expire on January 
26, 1985. Responsibility for the 
hazardous waste program returns 
(reverts) to EPA on that date if the State 
has not received final authorization. 

The second type of authorization is a 
“final” (permanent) authorization that is 
granted by EPA if the Agency finds that 
the State program: (1) Is “equivalent” to 
the Federal program, (2) is consistent 
with the Federal program and other 
State programs, and (3) provides for 
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adequate enforcement (Section 3006(b), 
42 U.S.C. 6226(b)). States need not have 
obtained interim authorization in order 
to qualify for final authorization. EPA 
regulations for final authorization 
appear at 40 CR 271.1-271-23. 


B. Montana 


The State of Montana received limited 
Phase I interim authorization on 
February 26, 1981. Complete Phase I 
interim authorization was granted on 
February 17, 1982, following changes to 
the State hazardous waste management 
statute. 

Montana submitted a draft 
application for final authorization to 
EPA on July 28, 1983. Following its 
public hearing to solicit comments on 
December 19, 1983, Montana submitted 
its official application for final 
authorization of the State hazardous 
waste management program on January 
23, 1984. 

After reviewing the State’s 
application, EPA is requesting the State 
to provide additional information as 
follows: 

1. A strategy for permitting all 
facilities in the State; 

2. A more detailed description of 
Montana enforcement authority; 

3. A more detailed description of their 
compliance monitoring tracking system, 
including a priority system for 
scheduling inspections to followup on 
citizen complaints; and 

4. Certification that the State can 
regulate certain types of radioactive 
wastes when they are also hazardous. 
Montana has indicated that it will 
satisfy all of EPA's concerns by 
providing written assurances prior to the 
May 15, 1984 public hearing. These 
concerns are discussed more fully in the 
letter from John Wardell, Director, 
Montana Operations Office, to Dr. John 
Drynan, Director, Montana Department 
of Health and Environmental Sciences, 
which is in the public record. 

Thus, EPA tentatively intends to grant 
final authorization to Montana to 
operate its program in lieu of the federal 
program. 

In accordance with Section 3006 of 
RCRA and 40 CFR 271.20(d), the Agency 
will hold a public hearing on its 
tentative decision on May 15, 1984 at 
9:30 a.m. in Room 289 of the Federal 
Building and Courthouse, 301 South 
Park, Helena, Montana 59626. The public 
may also submit written comments on 
EPA’s tentative determination until May 
15, 1984. Copies of Montana's 
application are available for inspection 
and copying at the locations indicated in 
the “Addresses” section of this notice. 

In making its final decision, EPA will 
consider all public comments on the 


tentative determination and the 
measures taken by the State to address 
these EPA concerns. EPA expects to 
make a final decision on whether or not 
to approve Montana’s program by June 
26, 1984. 

However, this schedule will change if 
amendments made to Montana’s 
application are substantial. 40 CFR 
271.20(b) requires the State to provide 
for additional public comment if the 
proposed State program is substantially 
modified after the State comment period 
ends. 40 CFR 271.5(c) further provides 
that if the State’s application materially 
changes during EPA’s review period, the 
statutory review period begins again 
upon receipt of the revised submission. 
The State and EPA may also extend the 
review period by agreement (see 40 CFR 
271,.5(d)). EPA will give notice of its final 
decision or of a change in schedule in 
the Federal Register by June 27, 1984. 
That notice will include a summary of 
the reasons for the final decision, if 
made at that time, and a response to all 
major comments received during the 
public comment period. 


Regulatory Flexibility Act 

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that this 
authorization will not have a significant 
economic impact on a substantial 
number of small entities. The 
authorization suspends the applicability 
of certain Federal regulations in favor of 
the State program, thereby eliminating 
duplicative requirements for handlers of 
hazardous waste in the State. It does not 
impose any new burdens on small 
entities. This rule, therefore, does not 
require a regulatory flexibility analysis. 


Executive Order 12291 


The Office of Management and Budget 
(OMB) has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 271 


Hazardous materials, Indian-lands, 
Reporting and recordkeeping 
requirements, Waste treatmeni and 
disposal, Intergovernmental relations, 
Penalties, and, Confidential business 
information. 

Authority This notice is issued under the 
authority of Sections 2002(a), and 7004(b) of 
the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recovery Act 
of 1976, as amended, 42 U.S.C. 6912(a), 6926, 
and 6974(b), EPA Delegations 7. 


Dated: March 16, 1984. 
John G. Welles, 
Regional Administrator. 


[FR Doc. 64-8212 Filed 4-5-84; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Part 175 
[Docket No. HM-192] 


Quantity Limitations Aboard Aircraft 


AGENCY: Materials Transportation 
Bureau, Research and Special Programs 
Administration, Department of 
Transportation. 


ACTION: Advance notice of proposed 
rulemaking. 


suMMARY: The Materials Transportation 
Bureau (MTB) solicits public comments 
relative to any future action it should 
take concerning the provisions of 

§ 175.75(a)(2) of the Department's 
Hazardous Materials Regulations 
(HMR). This section imposes a 
limitation of fifty pounds net weight on 
the quantity of hazardous materials, 
permitted to be carried aboard 
passenger aircraft, that may be carried 
in an inaccessible manner aboard an 
aircraft. This advance notice of 
proposed rulemaking is being published 
in response to a petition for rulemaking 
submitted by Japan Air Lines Company, 
LTD. on April 15, 1983, which requested 
that § 175.75(a)(2) be removed from the 
HMR. 


DATE: Comments must be received by 
September 1, 1984. 


appress: Address comments to: 
Dockets Branch, Materials 
Transportation Bureau, U.S. Department 
of Transportation, Washington, D.C. 
20590. Comments should identify the 
docket and be submitted, if possible, in 
five copies. Persons wishing to receive 
confirmation of receipt of their 
comments should include a self- 
addressed stamped post card. The 
Dockets Branch is located in Room 8426, 
Nassif Building, 400 Seventh Street SW., 
Washington, D.C. 20590. Public dockets 
may be reviewed between the hours of 
8:30 a.m. and 5:00 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Altemos, International 
Standards Coordinator, Materials 
Transportation Bureau, Department of 
Transportation, 400 Seventh Street SW., 
Washington, D.C. 20590. Telephone: 
(202) 426-0656. 


SUPPLEMENTARY INFORMATION: The 
provisions of 49 CFR 175.75(a)(2) impose 
a limitation of fifty pounds net weight on 
the quantity of hazardous materials, 
permitted to be carried aboard a 
passenger aircraft, that may be carried 





13718 


in an inaccessible manner aboard an 
aircraft. Historically, the intent of this 
provision was to preclude large 
quantities of hazardous materials being 
aggregated in any one stowage location 
aboard an aircraft, thereby reducing the 
possibility of an uncontrollable event 
should an incident occur. 

On December 6, 1982, the MTB 
published a notice of proposed 
rulemaking in the Federal Register under 
Docket No. HM-184 (47 FR 33295) which 
requested public comment on the need 
to amend the HMR in order to take 
account of the International Civil 
Aviation Organization's (ICAO’s) 
Technica! Instructions for the Safe 
Transport of Dangerous Goods by Air 
(ICAO Technical Instructions), which 
were to become effective on January 1, 
1983. Although this notice did not 
propose an amendment to § 175.75(a)(2), 
five commenters proposed the deletion 
of this paragraph on the basis that no 
corresponding provision existed in the 
ICAO Technical Instructions. Because 
no change was proposed to this 
paragraph in the notice, the MTB 
considered the deletion of this 
paragraph to be outside of the scope of 
that rulemaking and the paragraph was, 
therefore, retained. Nevertheless, the 
MTB indicated that there may be merit 
in considering the deletion or 
amendment of this limitation provided 
evidence supporting such action is 
submitted and that there would be full 
public participation in a rulemaking 
proceeding. Consequently, petitions to 
delete or amend § 175.75(a)(2), with full 
supporting information, were invited for 
consideration in a separate rulemaking 
action. 

On April 15, 1983, Japan Air Lines 
Company, LTD. (JAL) submitted a 
petition for rulemaking which requested 
the deletion of § 175.75(a)(2) contending 
that the quantity limitation was 
arbitrary, unjustifiable and inconsistent 
with other provisions of Part 175 as well 
as inconsistent with the ICAO Technical 
Instructions. In order to afford the public 
ample opportunity to consider the merits 
of such action, the MTB is providing in 
this publication the following 
reproduction of the salient points of the 
JAL petition: 

“5. The 50 pound restriction prescribed in 
14 CFR 175.75(a)(2) (sic) is arbitrary inasmuch 
as no justification has ever been articulated 
in support of this limitation. Significantly, no 
such “per aircraft” weight limitation has ever 
been imposed with respect to “Other 
Regulated Material” (ORM) as defined in 49 
CFR 173.500, including consumer 
commodities containing hazardous materials 
otherwise subject to regulation, which are 
classed as ORM-D items. It seems patently 
inconsistent and unsupportable to dictate 


that an aircraft may carry no more than 50 
pounds of a given material packaged and 
prepared for transportation in accordance 
with the strict requirements of Part 175 while 
permitting the same aircraft to carry an 
unlimited quantity of that same material 
contained in “consumer commodities” and 
probably not packaged as securely as the 
non-ORM items. Moreover, no reasoning is 
given in support of the determination to 
permit no more than 50 pounds of hazardous 
materials (and 150 pounds of non-flammable 
compressed gas) in an inaccessible cargo 
compartment, while an unlimited quantity of 
hazardous material may be carried in 
accessible cargo compartments. 

6. Another inconsistency results from the 
fact that the quantity limitation applies only 
to passenger-carrying aircraft. Shipments of 
hazardous material that are acceptable for 
carriage on passenger aircraft would be 
subject, even without these per-aircraft 
overall weight limitations, to much more 
stringent individual quantity and packaging 
requirements than those applicable to 
hazardous materials transported on cargo- 
only aircraft. It seems rather inconsistent, 
therefore, to impose these per-aircraft 
limitations on materials already packaged in 
accordance with the rigid MTB standards for 
passenger-carrying aircraft, while not 
applying any such per-aircraft limitations to 
goods carried on cargo-only aircraft which 
need not be packaged in accordance with the 
more stringent standards. 

7. Futhermore, the ICAO Technical 
Instructions for the Safe Transport of 
Dangerous Goods by Air, which has received 
virtually worldwide acceptance and 
application, contains no such per aircraft 
limitation, and to our knowledge there has 
never been any incident attributable to the 
transportation in a single aircraft of 
quantities of hazardous materials in excess of 
the limitation prescribed in 49 CFR 
175.75(a)(2). Although the U.S. is not obliged 
to replicate the ICAO Standards in its own 
regulations, the benefits of worldwide 
uniformity were recognized, and indeed, the 
ICAO Technical instructions were in large 
measure adopted, in the final rule issued in 
Docket HM-184, 47 FR 54817, of 6 December 
1982. In keeping with the philosophy of 
worldwide uniformity and consistency, JAL 
submits that it is appropriate for the U.S. 
regulations to be brought into conformity 
with the ICAO technical instruction in this 
regard. Indeed, the current lack of uniformity 
may increase the risks incident to the through 
transportation of hazardous commodities. 
Since aircraft operating between countries 
that adhere to the ICAO technical 
instructions may well carry quantities of 
hazardous materials in excess of the MTB 
limitations, it becomes necessary to off-load 
such excess materials at an enroute station 
before the aircraft departs for the United 
States. Aside from the dangers incident to the 
additional handling of the hazardous 
materials in the off-loading and re-loading 
process, backlogs of hazardous materials are 
frequently caused to accumulate, which can 
greatly increase the risk of a catastrophic 
accident occurring, particularly in the many 
parts of the world where the climate is 
exceptionally hot and/or humid, and the 
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warehouse facilities are rather poor. If U.S. 
regulations were brought into conformity 
with the ICAO technical instructions in this 
regard, the necessity of off-loading and 
storing excess harzardous cargo at these 
intermediate points, and the unnecessary 
additional safety risks attendant to these 
procedures, could be avoided. 

8. In summary, the per-aircraft quantity 
limitations presently set forth in 49 CFR 
175.75{a)(2) are arbitrary, inconsistent, and 
may actually serve to undermine the overall 
objective of the MTB scheme of regulations, 
which is to ensure maximum safety in the 
transport of hazardous goods by air. The 
promulgation of any such standards should 
be done only on the basis of a comprehensive 
analysis of the justification for, and broader 
ramifications of, such action, and can most 
effectively be undertaken through close 
coordination with ICAO.” 


Although the MTB does not necessarily 
agree with the statements made in the 
JAL petition, the substance of the 
petition is, without question, of broad 
and general applicability and 
consequently of interest to many parties. 
For this reason, comments are solicited 
on the amendments requested in the JAL 
petition, on the evidence offered in 
support of that petition and on the 
following questions: 

1. What has been the transportation 
experience in areas outside of the United 
States where no corresponding aircraft 
quantity limitations are imposed? 

2. What would be the safety 
implications, if any, if the JAL petition 
were granted? 

3. What would be the economic 
benefits and consequences associated 
with adoption of the amendment 
proposed by JAL? 

4. If instead of removing § 175.75(a)(2), 
certain classes (e.g., Poison B, liquids or 
solids) or sub-classes (e.g., Flammable 
liquids with a flashpoint above 73°F and 
no subsidiary risks) of hazardous 
materials were to be excepted from 
these quantity limitations, what hazard 
classes or sub-classes could be safely 
excepted and why? 

5. If instead of removing 175.75(a)(2), 
the 50 pound limitation were replaced 
by a higher quantity limit, what quantity 
limit would be practicable and why? 

Commenters are requested to provide 
detailed evidence in support of their 
comments in order to provide the MTB 
with sufficient information on which to 
base a decision regarding any future 
action that may be taken under this 
docket. Commenters are not limited to 
responding to the questions raised 
above and may submit any facts and 
views consistent with the intent of this 
notice. In addition, commenters are 
encouraged to provide comments on 
“major rule” considerations under terms 
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of Executive Order 1229, “significant 
rule” consideration under DOT 
regulatory procedures (44 FR 11034}, 
potential environmental impacts subject 
to the Environmental Policy Act, 
information collection burdens which 
must be reviewed under the Paperwork 
Reduction Act, and economic impact on 
small entities subject to the Regulatory 
Flexibility Act. 

List of Subjects in 49 CFR Part 175 


Hazardous materials transportation, 
Air carriers. 
(49 U.S.C. 1803, 1804, 1808; 49 CFR 1.53, 
Appendix A to Part 1 and paragraph {a]{3] of 
Appendix A to part 106) 


Issued in Washington, D.C. on April 2, 1984. 


Alan L. Roberts, 

Associate Director for Hazardous Materia/s 
Regulation, Materials Transportation Bureau. 
{FR Doc. 84-9203 Filed 4-5--84; 8:45 am} 

BILLING CODE 4910-60-M 


NATIONAL RAILROAD PASSENGER 
CORPORATION (AMTRAK) 


49 CFR Ch. Vil 


Freedom of information Act 
Regulations 


AGENCY: National Railroad Passenger 
Corporation (Amtrak). 


ACTION: Notice of proposed rulemaking; 
with request for comments. 


SUMMARY: On April 26, 1982, the 
National Railroad Passenger 
Corporation (AMTRAK) published 
regulations at 49 CFR Part 700 
establishing the procedures governing 
requests for records under 5 U.S.C 
552(a)(3). 47 FR 17822. Amtrak is 
required to comply with the Freedom of 
Information Act by virtue of a specific 
provision to that effect at 45 U.S.C. 
546(g). Amtrak’s regulations were 
effective upon publication, and have not 
since been changed. Description of 
matters set out in 5 U.S.C. 552(a)(1) and 
(2) was not published at that time. The 
purpose of the present proposal is to 
satisfy, in Part 700 of 49 CFR, the 
requirements of 5 U.S.C. 552(a) (1) and 
(2); and to renumber as Part 701 the 
regulations currently appearing under 
Part 700. 


DATES: Comments must be submitted on 
or before June 5, 1984. 


ADDRESSES: Comments may be mailed 
or delivered to the Law Department, 
Amtrak, 400'North Capitol Street NW., 
Washington, D.C. 20001. Comments 
received by the Corporation will be 
available to the public. 


FOR FURTHER INFORMATION CONTACT: 
Michelle Lore (Legal Assistant), (202) 
383-2812. 
SUPPLEMENTARY INFORMATION: 
Classification 

The General Counsel of Amtrak has 
determined that these proposed 
regulations do not constitute a “major” 
rule for the purposes of E.O. 12291 since 
they will have no detectable effect on 
the condition of any industry or the 
national economy, and will not impose 
significant burdens on the economy or 
on individuals. Moreover, Amtrak is not 
an agency or establishment of the 
United States Government. As a result 
of those circumstances no Regulatory 
Impact Analysis need be undertaken. 


List of Subjects in 49 CFR Part 700 


Freedom of information. 

Under the authority of 45 U.S.C. 
546(g), Title 49 of the Code of Federal 
Regulations is amended by the 
establishment in Chapter VII of a new 
Part 700, and by the renumbering as Part 
701 of what currently appears as Part 
700. Any internal references to Part 700 
should be changed to Part 701. New Part 
700 is added as follows: 


PART 700—ORGANIZATION, 
FUNCTIONING AND AVAILABLE 
INFORMATION 


Sec. 


700.1 Purpose. 
700.2 Organization and functioning of 


Am Z 
700.3 Availability of documents, assistance, 
and information. 


Authority: 5 U.S.C. 552{a) (1), (2). 


§ 700.1 Purpose. 

This part describes the organization 
and functioning of Amtrak and the 
availability to the public of documents 
and information concerning its policies, 
procedures and activities. 


§ 700.2 Organization and functioning of 
Amtrak. 

The creation of the National Railroad 
Passenger Corporation (“Amtrak”) was 
authorized by the Rail Passenger Service 
Act, as amended, 84 Stat. 1327, 45 U.S.C. 
541 et seg. (“the Act”). The Act requires 
that Amtrak be operated and managed 
as a for-profit corporation, that it be 
incorporated under the District of 
Columbia Business Corporation Act, and 
subject to the provisions of that statute 
to the extent not inconsistent with the 
Act, and that it provide a balanced 
transportation system by developing, 
operating, and improving intercity rail 
passenger service. The Act also states 
that Amtrak will not be an agency or 
establishment of the United States 
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Government. Amtrak thusis a 
corporation created by Congress to 
compete for the Transportation business 
of the intercity traveller, to the end that 
the travelling public will have a choice 
of travel modes. The address of its 
headquarters is 400 North Capitol Street 
NW.,- Washington, D.C. 20001. 
Telephone: (202) 383-3000. 

(a) Board of Directors. Amtrak's 
major policies are established by its 
board of directors. The nine members of 
the board are selected as follows: The 
Secretary of Transportation serves as an 
ex-officio member and Amtrak’s 
President, ex-officio, is Chairman of the 
Board; three members are appointed by 
the President of the United States and 
confirmed by the Senate (representing 
labor, State Governors, and business); 
two represent commuter authorities and 
are selected by the President from lists 
drawn up by those authorities; and two 
are selected by the Corporation's 
preferred stockholders, the Department 
of Transportation. 

(b) Officers and Central Management. 
Amtrak is managed by a President and a 
Management Committee consisting of 
four Executive Vice Presidents. 
Reporting to the Executive Vice 
Presidents are eleven vice presidents 
representing, sales, transportation 
marketing, planning and development, 
computer services, labor relations, 
fiance and treasurer, personnel, 
passenger and operating services, 
government affairs, operations and 
maintenance, engineering, and the 
General Counsel. Areas handled as 
special matters within the authority of 
vice presidents, such as corporate 
communications, safety, real estate, 
procurement, materials management, 
police and security, contract 
administration, and internal audit are 
supervised by assistant vice presidents 
and directors. 

(c) Regional and Field Structure. The 
need for decentralization of functions in 
the areas of passenger services and 
transportation operations has led to the 
creation of Amtrak's regional and field 
structure. Field offices are located in 
major cities such as Baltimore, 
Philadelphia, New York, Albany, 
Boston, Chicago, Seattle and Los 
Angeles. Pursuant to overall policies 
established at headquarters in 
Washington, D.C., these offices handle 
matters like the assignment and 
scheduling of employees who work on 
board moving trains; purchase, stowage 
and preparation of food for dining 
service; maintenance and rehabilitation 
of rolling stock; and daily operating 
arrangements such as the make-up of 
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trains or the cleaning and repairing of 
cars on trains. 

(d) Route System. 

Amtrak’s basic route system has been 
established pursuant to statutory 
guidelines, and in some cases by 
specific statutory directive. Out of a 
route system covering about 23,000 
route-miles, Amtrak owns a right-of-way 
of about 2,600 track miles in the 
Northeast Corridor (Washington-New 
York-Boston; New Haven-Springfield; 
and Philadelphia-Harrisburg) and small 
segments of track near Albany, New 
York, and Kalamazoo, Michigan. In the 
Northeast Corridor Amtrak trains are 
run by operating crews consisting of 
Amtrak employees. On other routes, 
Amtrak operates trains on the tracks of 
about twenty different privately owned 
railroads and compensates the railroads 
for the use of their facilities and for the 
services of their employees, including 
engineers, conductors, and maintenace 
personnel. Those private railroads are 
responsible for the condition of the 
roadbed and for coordinating the flow of 
traffic over their lines. 

(e) Operations. Amtrak provides 
about 250 trains daily, serving about 500 
stations in over forty states. Amtrak 
owns most of its cars and locomotives, 
some of its stations, and most of its 
repair facilities. Its capital 
improvements and almost half of its 
operating losses are supported 
principally through Federal financing, 
with some State, regional and local 
financial support for some trains and 
stations. Congress requires Amtrak, to 
earn revenues equivalent to at least fifty 
percent of its operating costs, and it 
currently does so. 

(f} Revenue Production. The sale of 
tickets for transportation and 
accommodations, Amtrak's principal 
source of revenue, is accomplished 
through Amtrak ticket agents at stations, 
travel agencies, and five central 
reservations offices which service a 
nationwide telephone network. National 
Timetables contain basic information 
about routes, stations, and services. 


§ 700.3 Availiability of documents, 
assistance, and information. 

(a) A member of the public having 
need for assistance or information 
concerning any of the matters described 
in § 700.2 should address his or her 
concerns in a letter or other written 
communication directed to the 
appropriate vice president or to the 
Director of Corporate Communications. 
Amtrak will bring such communications 
to the attention of the appropriate 
official if they are misdirected in the 
first instance. Formal requests for 
“records” under 5 U.S.C. 552(a)(3) of the 


Freedom of Information Act are to be 
made in accordance with the provisions 
of 49 CFR 701.4. 

(b) The National Train Timetables 
described in § 700.2(f) are widely 
distributed in the continental United 
States and are available in major cities 
in Europe, Canada and Mexico. When 
they are updated (usually in April and 
October each year) each printing 
involves about 1,000,000 copies. They 
are ordinarily available at staffed 
Amtrak stations and copies are usually 
kept on hand in the offices of about 9800 
travel agents who are authorized to sell 
Amtrak tickets. A person unable to 
obtain a copy locally should request one 
from the Director of Corporate 
Communications at the Washington, 
D.C. headquarters. The timetable 
depicts the major Amtrak train routes on 
a map of the United States, and most of 
the remainder of the booklet shows the 
schedules for specific trains. Several 
pages are used to offer travel 
information dealing with the availability 
of assistance to handicapped travellers, 
red cap service, purchase of tickets on 
board, use of credit cards and personal 
checks, handling of baggage, refunds for 
unused tickets and similar matters. 

(c) Also available to members of the 
public at most staffed Amtrak stations, 
and usually maintained in the offices of 
travel agencies authorized to sell 
Amtrak tickets, is a copy of the 
Reservations and Ticketing Manual 
(RTM) which constitutes a compendium 
of information governing Amtrak 
employees in furnishing transportaiton 
to the travelling public. It contains 
substantial segments dedicated to the 
following topics: Amtrak's computer 
system and its communication codes; 
interline service agreements; passenger 
and baggage services; customer 
relations functions; reservations policy 
and procedures; acceptance of checks 
and credit cards; refunds; missed 
connection policies; ticketing; 
accommodations; employee pass travel; 
location maps for Amtrak stations; and 
intermodal state maps. 

(d) A full statement of Amtrak's tariffs 
containing the fares for point-to-point 
travel, regional plan travel and all 
relevant travel conditions, such as 
excursions, discounts, family plans, 
accommodations, etc., is contained in 
the privately published Official Railway 
Guide, which is available by 
subscription from its publisher at 424 
West 33rd Street, New York, New York 
10001. A copy of the Guide can usually 
be found at each staffed Amtrak station, 
and at the offices of travel agents 
authorized to sell Amtrak tickets. Tariff 
changes which occur between issues of 
the Guide are published and widely 
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distributed by Amtrak pending their 
publication in the next issue of the 
Guide. 

(e) Each of the documents described 
in paragraph (b) through (d) of this 
section is available to the public for 
inspection during regular business hours 
at the office of Amtrak's Freedom of 
Information Officer at its headquarters 
at 400 North Capitol Street NW.., 
Washington, D.C. 2001, and at the office 
of the Division Manager, Human 
Resources, in New Haven, Philadelphia, 
Baltimore, New York, Los Angeles and 
Chicago. Each document has its own 
index. Since each index is useful only in 
connection with the document to which 
it pertains, and since requests for 
indices are uncommon, Amtrak hs 
determined that publication of its 
indices as described in 5 U.S.C 552(a)(2) 
would be unnecessary and 
impracticable. 

Paul F. Mickey, Jr., 

Executive Vice President, Law and Public 
Affairs, National Railroad Passenger 
Corporation. 

[FR Doc. 84-9172 Filed 4-5-84; 8:45 am] 

BILLING CODE 0000-00-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wiidlife Service 
50 CFR Part 17 


Endangered and Threatened Wiidlife 
and Piants; Public Hearing and 
Extension of Comment Period on 
Proposed Endangered Status and 
Critical Habitat for the Key Largo 
Woodrat and Cotton Mouse 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Proposed rule; notice of public 
hearing and extension of comment 
period. 


SUMMARY: The Service gives notice that 
a public hearing will be held on the 
proposed determination of endangered 
status and critical habitat for the Key 
Largo woodrat and cotton mouse, and 
that the comment period on the proposal 
will be extended. 


DATES: The public hearing will be held 
on April 24, 1984, from 7:30 p.m. to 10:00 
p.m. Comments on the proposal must 
now be received by April 27, 1984. 


ADDRESSES: The public hearing will be 
held at the Plantation Key Courthouse, 
88820 Overseas Highway, Plantation 
Key, Monroe County, Florida. Written 
comments and materials should be sent 
to the Supervisor, Endangered Species 
Field Station, U.S. Fish and Wildlife 
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Service, 2747 Art Museum Drive, 
Jacksonville, Florida 32207. Comments 
and materials received will be available 
for public inspection during normal 
business hours, by appointment, at this 
address. 

FOR FURTHER INFORMATION CONTACT: 
Mr. David J. Wesley at the above Field 
Station address (904/791-2580 or FTS 
946-2580). 

SUPPLEMENTARY INFORMATION: 


Background 


The Key Largo woodrat (Neotoma 
floridana smalli) and Key Largo cotton 
mouse (Peromyscus gossypinus 
allapaticola) are small mammals 
endemic to Key Largo, Monroe County, 
Florida. Both species are jeopardized 
through the destruction of their upland 
tropical forest habitat by commercial, 
residential, and recreational 
development. In the Federal Register of 
September 21, 1983 (48 FR 43040-43043), 
the Service issued an emergency 
determination of endangered status for 
the two mammals. In the Federal 
Register of February 9, 1984 (49 FR 4951- 


4956), the Service issued a proposed 
determination of permanent endangered 
status and critical habitat for the two 
mammals. The period for submission of 
public comments on the proposal was 
originally scheduled to last until April 9, 
1984. 

Section 4{b)(5)(E) of the Endangered 
Species Act of 1973, as amended, 
requires that a public hearing be held, if 
requested within 45 days of the 
publication of a proposed rul2. On 
March 12, 1984, the Service received a 
letter from Mr. James S. Mattson of Key 
Largo, Florida, requesting a hearing on 
the proposal to determine endangered 
status and critical habitat for the Key 
Largo woodrat and cotton mouse. The 
Service has scheduled this hearing for 
April 24, 1984, from 7:30 p.m. to 10:00 
p.m., at the Plantation Key Courthouse, 
88820 Overseas Highway, Plantation 
Key, Monroe County, Florida. Those 
parties wishing to make statements for 
the record should have available a copy 
of their statements to be presented to 
the Service at the start of the hearing. 
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In order to accommodate the hearing, 
the Service also extends the public 
comment period on the proposal. 
Written comments may now be 
submitted until April 27, 1984, to the 
Field Station address given above. 


Author 


The primary author of this notice is 
Dr. Michael M. Bentzien of the Field 
Station address given above. 

Authority: The authority for this action is 
the Endangered Species Act of 1973 (16 U.S.C. 
1531 et seq.; Pub. L. 93-205, 87 Stat. 884; Pub. 
L, 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat. 
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97- 
304, 96 Stat. 1411). 


List of Subjects in 50 CFR Part 17 
Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture). 
Dated: April 3, 1984. 
G. Ray Arnett, 


Assistant Secretary for Fish and Wildlife and 
Parks. 


{FR Doc. 84-8294 Filed 45-84; 8:45 am] 
BILLING CODE 4310-07- 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


CIVIL RIGHTS COMMISSION 


California Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the California 
Advisory Committee to the Commission 
will convene at 10:00 a.m. and will end 
at 1:00 p.m., on April 28, 1984, at the 
Monterey Fairgrounds Travelodge, 
Restaurant Meeting Room, 2030 Fremont 
Boulevard, Monterey, California 93940. 
The purpose of the meetintg is to discuss 
followup te the Committee’s 
reapportionment report and plans for 
future projects. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact the 
Chairperson, Maurice B. Mitchell, at 
(303) 444-3541 or the Western Regional 
Office at (213) 688-3437. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 3, 1984. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 84-9278 Filed 4-5~84; 8:45 am] 
BILLING CODE 6335-01-™ 


Michigan Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Michigan Advisory 
Committee to the Commission will 
convene at 6:00 p.m. and will end at 9:00 
p.m., on April 25, 1984, at the Hyatt 
Regency, 1 River Front Center West, 
Flint, Michigan 48502. The purpose of 
the meeting is to discuss the status of 
civil rights in Michigan. 

Persons desiring additional 
information, or planning a presentation 


to the Committee, should contact the 
Chairperson, Dr. M. H. Rienstra, at (616) 
456-3859 or the Midwestern Regional 
Office at (312) 353-7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., April 3, 1984. 
John L. Binkley, 

Advisory Committee Management Officer. 
[FR Doc. 84-9279 Filed 45-84; 8:45 am] 
BILLING CODE 6335-01-M 


Ohio Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Ohio Advisory 
Committee to the Commission will 
convene at 10:00 a.m. and will end at 
3:00 p.m., on May 19, 1984, at the Terrace 
Hilton, 15 West 16th Street, Cincinnati, 
Ohio 45201. The purpose of the meeting 
is to discuss the status of the Hispanic 
education project and plans for new 
projects. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact the 
Chairperson, Marian A. Spencer, at (513) 
352-3000 or the Midwestern Regional 
Office at (312) 353-7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 3, 1984. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 84-9280 Filed 4-5--84; 8:45 am] 
BILLING CODE 6335-01-M 


Okishoma Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Oklahoma 
Advisory Committee to the Commission 
will convene at 6:30 p.m. and will end at 
9:00 p.m., on May 4, 1984, at the 
Sheraton Inn, Skyline East, Creek Room, 
633 East Skelly Drive, Tulsa, Oklahoma 
74135. The purpose of the meeting is to 
discuss program planning for fiscal year 
1984. 

Persons desiring additional 
information, or planning a presentation 
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to the Committee, should contact the 
Chairperson, Dr. Earl D. Mitchell, at 
(405) 624-6212 or the Southwestern 
Regional Office at’(512) 229-5570. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 2, 1984 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 84-9159 Filed 4-5-84; 8:45 am] 
BILLING CODE 6335-01-M 


West Virginia Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the West Virginia 
Advisory Committee to the Commission 
will convene at 1:00 p.m. and will end at 
3:30 p.m. on April 30, 1984, at the West 
Virginia Human Rights Commission, 215 
Professional Building, 1036 Quarrier 
Street, Charleston, West Virginia 25301. 
The purpose of the meeting is to discuss 
plans for program activities for the 
remainder of 1984. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact the 
Chairperson, Mr. Donald L. Pitts, at (304) 
252-5309 or the Mid-Atlantic Regional 
Office at (202) 254-6670. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., April 3, 1984. 
John I. Binkley, : 

Advisory Committee Management Officer. 
[FR Doc. 84-9281 Filed 4-5~84; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 
Cffice of the Secretary 
Economic Advisory Board; Meeting 


Pursuant to the provisions of section 
10(a)(2) of the Federal Advisory 
Committee Act, as amended, 5 U.S.C. 
App. (1979), notice is hereby given that 
the meeting of the Department of 
Commerce Economic Advisory Board 
will be held on Thursday, May 3, 1984, 
from 9:30 a.m. to 4:00 p.m. in Room 5859, 
Herbert C. Hoover Building, 14th Street 
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and Constitution Avenue, NW.., 
Washington, D.C. 20230. 

The Board was established by the 
Secretary of Commerce on January 13, 
1967. The purpose of the Board is to 
advise the Secretary of Commerce on 
economic policy issues. The intended 
agenda for this meeting is as follows: 

* Areview of the economic outlook 
by major sector. 

* A discussion of the outlook for 
prices and employment and of strategies 
for sustaining noninflationary economic 
growth. 

A limited number of seats will be 
available to the public on a first-come, 
first-served basis. Public participation 
will be limited to requests for 
clarification of items under discussion. 
Additional statements or inquiries may 
be submitted to the chair before or after 
the meeting. Copies of the minutes will 
be available on request 30 days after the 
meeting. 

Additional information concerning 
this meeting may be obtained by 
contacting Ms. Virginia R. Marketti, 
Office of the Under Secretary for 
Economic Affairs, Room 4836, 
Department of Commerce, Washington, 
D.C. 20230 (202) 337-3523. 

Dated: April 3, 1984. 

Sidney L. Jones, 

Under Secretary for Economic Affairs. 
{PR Doc. 84-0188 Filed 4-56-84; 8:45 am] 

BILLING CODE 3510-18-M 


international Trade Administration 


Export Trade Certificate of Review 


AGENCY: International Trade 
Administration, Commerce. 

ACTION: Notice of issuance of export 
trade certificate of review. 


SUMMARY: The Department of 
Commerce has issued an export trade 
certificate of review to SOR, Inc. 
(“SOR”. This notice summarizes the 
conduct for which certification has been 
granted. 

ADDRESSES: The Department requests 
public comments on this certificate. 
Interested parties should submit their 
written comments, original and five (5) 
copies, to: Office of Export Trading 
Company Affairs, International Trade 
Administration, Department of 
Commerce, Room 5618, Washington, 
D.C. 20230. 

Comments should refer to the 
certificate as “Export Trade Certificate 
of Review, application number 83- 
00027.” 

FOR FURTHER INFORMATION CONTACT: 
Charles S. Warner, Director, Office of 
Export Trading Company Affairs, 


International Trade Administration, 
202/377-5131, or Eleanor Roberts Lewis, 
Assistant General Counsel for Export 
Trading Companies, Office of General 
Counsel, 202/377-0937. These are not 
toll-free numbers. 

SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (“the Act”) (Pub. L. No. 97-290) 
authorizes the Secretary of Commerce to 
issue export trade certificates of review. 
The regulations implementing the Act 
are found at 48 FR 10595-604 (March 11, 
1983) (to be codified at 15 CFR Part 325). 
A certificate of review protects its 
holder and the members identified in it 
from private treble damage actions and 
government criminal and civil suits 
under federal and state antitrust laws 
for the export conduct specified in the 
certificate and carried out during its 
effective period in compliance with its 
terms and conditions. 


Standards for Certification 


Proposed export trade, export trade 
activities, and methods of operation may 
be certified if the applicant establishes 
that such conduct will: 

1. Result in neither a substantial 
lessening of competition or restraint of 
trade within the United States nor a 
substantial restraint of the export trade 
of any competitor of the applicant; 

2. Not unreasonably enhance, 
stabilize, or depress prices within the 
United States of the goods, wares, 
merchandise, or services of the class 
exported by the applicant; and 

3. Not consitute unfair methods of 
competition against competitors 
engaged in the export of goods, wares, 
merchandise, or services of the class 
exported by the applicant; and 

4. Not include any act that may 
reasonably be expected to result in the 
sale for consumption or resale within 
the United States of the goods, wares, 
merchandise, or services exported by 
the applicant. 

The Secretary will issue a certificate if 
he determines, and the Attorney 
General concurs, that the proposed 
conduct meets these four standards. For 
a further discussion and analysis of the 
conduct eligible for certification and of 
the four certification standards, see 
“Guidelines for the Issuance of Export 
Trade Certificates of Review,” 48 FR 
15937--40 (April 13, 1983). 


Description of Certified Conduct 


The Office of Export Trading 
Company Affairs received an 
application for an export trade 
certificate of review from SOR on 
October 14, 1983. The application was 
deemed submitted on October 20, 1983. 
A summary of the application was 
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published in the Federal Register on 
November 2, 1983 (48 FR 50594). Based 
on analysis of the information contained 
in the application and other information 
in their posssession, the Department of 
Commerce has determined, and the 
Department of Justice concurs, that the 
following export trade, export trade 
activities, and methods of operation 
specified by SOR meet the four 
standards of the Act: 


Export Trade 
Products 


Pressure, vacuum, differential 
pressure and temperatures switches, 
and hand calibration pumps, and 
components and accesories thereof, 
typically used in the power and process 
industries. 


Services 


All services related to the sales and 
maintenance of its products, including 
marketing of products and providing 
technical assistance to end-users or 
representatives. 


Export Markets 


The Export Markets include all parts 
of the world except the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands). 


Export Trade Activities and Methods of 
Operation 

SOR may enter into and terminate the 
following types of agreements: 

a. Exclusive and nonexclusive 
agreements with individual buyers in 
the Export Markets to act as a 
purchasing agent; 

b. Exclusive and nonexclusive 
agreements with individual suppliers to 
act as a sales representative, distributor 
or broker in the Export Markets; and 

c. Exclusive and nonexclusive 
marketing agreements with export 
intermediaries (including distributors, 
sales representatives, and sales and 
marketing agents). 

The agreements described in (b) and 
(c) above may contain territorial, 
customer, price and/or quantity 
restrictions for the Export Markets. 

SOR may also respond to invitations 
to bid or sales opportunities in the 
Export Markets by: (1) Contacting 
suppliers of Products and Services in 
Export Trade; (2) distributing bid 
information to suppliers; (3) soliciting 
and receiving independent quotations 
for Products and Services from 
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individual suppliers; and (4) entering 
into agreements with individual 
suppliers whereby SOR will submit a 
response to the bid invitation or request 
for quotation. 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.5(c), which 
requires the Department of Commerce to 
publish a summary of a certificate im the 
Federal Register. Under Section 305(a) of 
the Act and 15 CFR 325.10{a), any 
person aggrieved by the Secretary’s 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 

A copy’of each certificate will be kept 
in the International Trade 
Administration's Freedom of 
Information Records-Inspection Facility, 
Room 4001—E, U.S. Department of 
Commerce, 14th:Sireet and Constitutien 
Avenue, N.W., Washington, D.C. 20230. 
The certificates may be inspected and 
copied in accordance with regulations 
published in 15 CFR Part 4. Information 
about the inspection and copying of 
records at this facility may be obtained 
from Patricia L. Mann, the International 
Trade Administration Freedom Of 
Information Officer, at the above 
address or by calling (202) 377-3031. 

Dated: April 2, 1984. 

Irving P. Margulies, 

General Counsel. 

[FR Doc. 84-9175 Filed 4-584; 8:45 am] 
BILLING CODE 3510-DR-M 


Articles of Quota Cheese; Quarterly 
Determination and Listing of Foreign 
Government Subsidies 


- AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Publication of annual list of 
foreign government subsidies on articles 
of quota cheese. 





SUMMARY: The Department of 
Commerce, in consultation with the 
Secretary of Agriculture, has prepared a 
quarterly update to its annual list of 
foreign government subsidies on articles 
of quota cheese. We are publishing the 
current listing of those subsidies that we 
have determined exist. 

EFFECTIVE DATE: April 1, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Patricia W. Stroup or Susan E. Silver, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230, 
telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: Section 
702{a) of the Trade Agreements Act of 
1979 (“the TAA”) requires the 
Department cf Commerce (“the 
Department”) to determine,.in 
consultation with the Secretary of 
Agriculture, whether any foreign 
government is providing a subsidy with 
respect to any article of quota cheese, as 
defined in section 701(c)}(1) of the TAA, 
and to publish an annual list and 
quarterly updates of the type and 
amount of those subsidies. 

The Department has developed, in 
consultation with the Department of 
Agriculture, information on subsidies (as 
defined in section 702(h)(2} of the TAA) 
being provided either directly or 
indirectly by foreign governments on 
articles of quota cheese. 

In the current quarter the Department 
has determined that the subsidy 
amounts have changed for each of the 
countries for which subsidies were 
identified in our January 1, 1984 annual 
subsidy list. The appendix te this notice 
lists the country, the subsidy program or 
programs, and the gross and net amount 
of each subsidy on which informatior is 
currently available. 

The Department will incorporate 
additional programs which are found to 
constitute subsidies, and additional 
information on the subsidy programs 
listed, as the information is developed. 

The Department encourages any 
person having information on foreign 
government subsidy programs which 
benefit articles of quota cheese to 
submit such information in writing to the 
Deputy Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, D.C. 20230. 

This determination and notice are in 
accordance with section 702({a) of the 
TAA (19 U.S.C. 1202 note). 


Dated: March 31, 1984. 
Alan F. Holmer, 


Deputy Assistant Secretary, Import 
Administration. 


APPENDIX—QUOTA CHEESE SUBSIDY 
PROGRAMS 


Belgium: European Community 
(EC) restitution payments.......... 
Canada: 
Export assistance on Swiss 
cheese 


cheddar N/Ov. 2.27 Kg/ 
pkg 
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APPENDIX—QUOTA CHEESE SUBSIDY 


Netherlands: EC restitution pay- 
Norway: 

indirect (milk) subsidy 
Consumer subsidy. 


1 Defined in 19 U.S.C. 1677(5). 

® Defined in 19 U.S.C. 1677(6). 
(FR Doc. 84-9186 Filed 4-5~84; 8:45 am] 
BILLING CODE 3510-DS-M 


Certain Fasteners From india; Final 
Results of Administrative Review of 
Countervailing Duty Order 


AGENCY: International Trade 
Administration/Import Administration; 
Commerce. 


ACTION: Final results of administrative 
review of countervailing duty order. 


suMMARY: On October 17, 1983, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain industrial fasteners from 
India. The review covers the period 
January 1, 1981, through December 31, 
1981. 


We afforded interested parties the 
opportunity to comment on the 
preliminary results. After considering all 
comments received, the final results of 
our review are the same as our 
preliminary results. 

EFFECTIVE DATE: April 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Patricia W. Stroup or Joseph A. Black, 
Import Administration, Office of 
Compliance, U.S. Department of 
Commerce, Washington, D.C., 
telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 
Background 


On October 17, 1983, the Department 
of Commerce (‘‘the Department”) 
published in the Federal Register (48 FR 
47038) the preliminary results of its 
administrative review of the 
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countervailing duty order on certain 
industrial fasteners from India (45 FR 
48607, July 21, 1980). The Department 
has now completed that administrative 
review in accordance with section 751 of 
the Tariff Act of 1930 (“the Tariff Act”). 


Scope of the Review 


Imports covered by the review are 
shipments of certain Indian industrial 
fasteners. Such merchandise is currently 
classifiable under items 646.4920, . 
646.4940, 646.5400, 646.5600, 646.5800, 
646.6020, 646.6040, 646.6320 and 646.6340 
of the Tariff Schedules of the United 
States Annotated (“TSUSA”). The 
review covers the period January 1, 1981 
through December 31, 1981, and four 
programs: (1) A rebate upon export of 
indirect taxes under the Cash 
Compensatory Support program 
(“CCS”); (2) pre-shipment export loans; 
(3) a tax deduction under the Export 
Market Development Allowance; and (4) 
grants through the Market Development 
Assistance program. 

On October 6, 1982 (47 FR 44129) the 
Department revoked this order with 
respect to fasteners from India entering 
under TSUSA items 646.5400 and 
646.5600. This revocation was effective 
for shipments entered, or withdrawn 
from warehouse, for consumption on or 
after January 6, 1982, and therefore does 
not affect this review. 


Analysis of Comments Received 


We provided interested parties an 
opportunity to comment on our 
preliminary results. At the request of the 
Industrial Fasteners Group of the 
American Association of Exporters and 
Importers (“the importers”), we held a 
public hearing on December 22, 1983. 

Comment 1: The importers state that, 
in accord with our current preliminary 
results, we erred in 1980 by 
mischaracterizing the Steel 
Development Levy (“SDL”) as not being 
an indirect tax. The importers further 
argue that the Department based its 1980 
determination that the CCS payments 
were not “linked” to the tax incidence 
on our earlier misconception of the SDL. 
They contend that, based on our current 
preliminary results that the SDL is an 
indirect tax, we should reconsider our 
determination on the question of linkage 
for the years 1980 and 1981. 

Department's Position: The status of 
the SDL was not the keystone of our 
1980 determination that the CCS 
payments on fasteners were not linked. 
Rather, that decision was based on the 
failure of the program to meet all of the 
criteria stipulated in our three-pronged 
test for evaluation of linkage. In addition 
to the question of the indirect taxes 
levied on the merchandise, the 


Department questioned the manner used 
by the Indian government to gather 
information, and how, or if, the Indian 
government used that information in 
establishing the rates of the CCS 
payments on fasteners. The fact that we 
have now found the SDL to be an 
indirect tax does not, therefore, change 
our position with regard to the question 
of the existence of linkage in either 1980 
or 1981. 

Comment 2: The importers argue that 
a 1981 study of indirect taxes and a 
January 8, 1982 statement from the 
Embassy of India, that its government 
had concluded from the study that the 
CCS rate should remain unchanged, 
must be considered in the current 
review as supporting the existence of 
linkage earlier than October 1982. 

Department's Position: The Indian 
government provided no information es 
to how or why it reached such a 
conclusion in January 1982. Further, the 
study is dated December 8, 1981, and the 
Indian government could have made no 
determination on the basis of that study 
prior to that date. Therefore, this study 
could not possibly have had any effect 
on the CCS payments which were made 
in 1981 exports of fasteners. 

Comment 3: The importers argue that 
we should request a remand from the 
Court of International Trade of the first 
annual review so that we may 
investigate the level of indirect taxes on 
Indian fasteners for the period covered 
by that review (July 21, 1980 through 
December 31, 1980). Further, we have a 
duty to verify the linkage between the 
CCS rate (17.5%) and the incidence of 
indirect taxes during that period. 

Department's Position: We do not 
believe that this administrative review 
is the proper forum for discussion of the 
wisdom of a remand in a pending court 
action. 

Comment 4: The importers assert that 
our notice of intent to conduct an 
administrative review, published in the 
final results of our first review (47 FR 
2391, January 15, 1981), was inadequate 
and that importers did not know the 
current review was underway until 
publication of our notice of preliminary 
results. The importers claim that 
because of this lack of adequate notice, 
they had only about two weeks to 
consider this review. Citing Hide-Away 
Creations v. United States, 6 CIT, Slip 
Op. 83-135 (December 21, 1983) in 
support of the contention of inadequate 
notice, the importers request that the 
Department give more time in which to 
submit information for this review. 

Department's Position: The importers 
have had adequate time in which to 
submit any information, documentation, 
or arguments they wished. Unlike the 
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plantiff in Hide-Away, the importers 
have been active participants in this 
case. We published the notice of intent 
to complete this administrative review 
on January 15, 1982, and mailed a copy 
to counsel for the importers. We sent the 
countervailing duty questionnaire to the 
Indian government on February 19, 1982, 
only five weeks later. The importers 
have had complete access to the public 
files during the entire course of the 
review. Even if the importers did not 
know, the Indian government knew of 
the beginning of the review and was 
aware of the actions and information 
necessary for a finding of linkage for 
1981. Such information could only be 
derived from the government. 

Comment 5: The importers assert that 
the Department did not verify the 
indirect tax incidence for the year 1981 
and based its determination of no 
linkage for that year on the fact that the 
Court of Appeals for the Federal Circuit 
(“the CAFC”) “held” that linkage did not 
exist in 1980. (See Industrial Fasteners 
Group, American Importers Association 
v. United States, 710 F.2d 1576 (1983).} 
Since that decision was issued on June 
30, 1983, four months after the verifiers 
returned from India, and months after 
the annual review had begun, it could 
hardly serve as a rationale for not 
having reviewed information presented 
to it long before that date. 

Department's Position: The court 
decision did not serve as such a 
rationale. Rather, our determination of 
no linkage for 1981 was based on the 
fact that the Indian government after our 
1980 finding had neither demonstrated 
nor tried to demonstrate the actions 
necessary to support a finding of linkage 
for 1981. We note that, while the CAFC 
did not rule until June 30, 1983, the U.S. 
Court of International Trade on April 19, 
1982 supported our 1980 finding. 

Comment 6: The importers assert that 
the Department should grant them 
access to documentary information 
regarding the incidence of indirect 
taxation on Indian fasteners in 1981. 
Because we have denied them access, 
under administrative protective order, to 
basic verification documents despite the 
Indian government's not objecting to 
their release, the importers are unable to 
determine if the information available to 
us is sufficient to prove their point. 

Department's Position: We have no 
reason to believe that linkage existed 
before October 1982. Without linkage, 
we countervail the full value of the CCS 
payment. The exact amount of tax 
incidence in such circumstances is 
irrelevant. The existence of a rate of 
indirect taxation which, perhaps by 
mere coincidence, parallels the rate of 
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an export subsidy does not demonstrate 
an existence of linkage between the two. 
With regard to the information which 
we did not release to counsel for the 
importers, although the Government of 
India did not voice any objections to the 
release of verification exhibits, the 
majority of these documents were 
provided not by the Indian government, 
but by Indian manufacturers who 
believed that the documents would be 
afforded protection by the Department. 
Although the Department did not release 
verification documents to counsel, there 
is adequate documentation in the public 
file and in counsel's possession to 
indicate the information denied. 

Comment 7: The importers state that 
the Department has refused to accept 
information germane to the case, both at 
the time of the original investigation and 
during the review. They contend that 
during the original investigation 
American importers were told that the 
Department would accept no 
information on indirect tax incidence on 
fasteners in India “* * * unless it was 
officially authorized by the Government 
of India.” 

Department's Position: The 
Department has no record of the refusal 
of any information, either during the 
investigation or during this review. The 
Department also has no record of any 
threatened refusal during the 
investigation. The only instances in 
which the Department rejects or returns 
information are those in which the 
material submitted does not comport 
with our regulatory requirements, e.g., 
confidential information which is not 
accompanied by an adequate non- 
confidential summary. 

Comment 8: The importers submit that 
the Department should give serious 
consideration to the revocation of the 
order because the CCS no longer confers 
a subsidy. 

More importantly, there is no 
statutory basis for the imposition of 
countervailing duties on fasteners from 
India after September 25, 1981, since no 
injury investigation has ever been 
carried out and the application of 
section 303 of the Tariff Act no longer 
applies to India. At the time of the 
publication of the countervailing duty 
order India was already a signatory to 
the Subsidies Code, but had not been 
recognized by the United States as a 
“country under the Agreement.” Since 
the United States officially recognized 
India as a “country under the 
Agreement” on September 25, 1981, no 
countervailing duties may be assessed 
after that date on Indian merchandise 
absent an affirmative injury 
determination by the International 
Trade Commission. 


Department's Position: The 
Department's regulations require that 
ordinarily the merchandise under 
consideration be without benefit of a net 
subsidy for a minimum of two years 
before we consider revocation. In this 
review we have found that in 1981 there 
were three subsidy programs which 
conferred benefits on fasteners. 
Therefore, the proper basis for 
revocation of this order does not exist. 

With regard to the lack of an injury 
test, the Department disagrees with the 
importers’ contention that we do not 
have the authority to impose 
countervailing duties on exports of this 
merchandise after September 25, 1981. 
We agree that the provisions of section 
303 of the Tariff Act do not apply to 
countervailing duty investigations 
involving India which either were in 
progress on September 25, 1981, or were 
commenced on or after September 25, 
1981. 

However, the investigation on 
fasteners was completed under section 
303 of the Tariff Act. Section 303 does 
not require an injury determination on 
dutiable merchandise from a non- 
signatory country. The International 
Trade Commission has taken the 
position that it does not have the 
statutory authority to conduct an injury 
investigation under these circumstances, 
and, absent a negative injury 
determination, the Department is 
without the necessary authority to 
revoke the order. 


Final Results of the Review 


After considering all of the comments 
received, we have determined that the 
aggregate net subsidy on Indian 
fasteners for the period January 1, 1981, 
through December 31, 1981, was 19.68 
percent ad valorem. Accordingly, the 
Department will instruct the Customs 
Service to assess countervailing duties 
of 19.68 percent of the f.o.b. invoice price 
on all shipments of Indian fasteners 
exported on or after January 1, 1981, and 
on or before December 31, 1981. These 
instructions do not apply to fasteners 
entering under TSUSA items 646.5400 
and 646.5600 and entered, or withdrawn 
from warehouse, for consumption on or 
after January 6, 1982, even if exported 
prior to January 1, 1982. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, the 
Department will instruct the Customs 
Service to collect a cash deposit of 
estimated countervailing duties of 2.18 
percent of the entered value on any 
shipments of the merchandise entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. This deposit 
rquirement shall remain in effect until 
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publication of the final results of the 
next administrative review. The 
Department is beginning immediately 
the next administrative review. 

This administrative review and notice 
are in accordance with section 751{a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 


Dated: March 31, 1934. 
Alan F. Holmer, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. 84-9187 Filed 4-5-4; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-351-021] 


Certain Carbon Steel Products From 
Brazil; Preliminary Affirmative 
Determinations of Critical 
Circumstances 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that “critical circumstances” 
do exist in the countervailing duty 
investigations of certain carbon steel 
products from Brazil. Therefore, we are 
amending the suspension of liquidation 
ordered in the Preliminary Affirmative 
Countervailing Duty Determinations 
published on February 10, 1984 to apply 
to all unliquidated entries of the subject 
merchandise which were entered, or 
withdrawn from warehouse, for 
consumption on or after November 12, 
1983, which is 90 days before the date on 
which the suspension of liquidation was 
first ordered. We have also notified the 
U.S. International Trade Commission 
(ITC) of these determinations. 
EFFECTIVE DATE: April 6, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Mary S. Clapp or Alain Letort, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, D.C. 20230; telephone: (202) 
377-2438 or 5050. 

SUPPLEMENTARY INFORMATION: We 
preliminarily determine that “critical 
circumstances” exist in the 
countervailing duty investigations of 
certain carbon steel products from 
Brazil, as provided in section 703(e) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1671b(e) (the Act)). 


Case History 


On November 10, 1983, we received 
petitions from the United States Steel 
Corporation (U.S. Steel) on behalf of the 
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domestic industries producing hot-rolled 
carbon steel sheet, cold-rolled carbon 
steel sheet and carbon steel plate in coil. 
In accordance with the filing 
requirements of § 355.26 of the 
Commerce Regulations (19 CFR 355.26}, 
the petitions alleged that manufacturers, 
producers, or exporters in Brazil of hot- 
rolied carbon steel sheet, cold-rolled 
carbon steel sheet, and carbon steel 
plate in coil receive, directly or 
indirectly, benefits that constitute 
subsidies within the meaning of section 
701 of the Act, and that these imports 
are materially injuring, or threatening to 
materially injure, a United States 
industry. 

After reviewing the petitions, we 
determined that they contained 
sufficient grounds to initiate 
countervailing duty investigations. We 
notified the ITC of our action and 
initiated the investigations on November 
30, 1983 (48 FR 55012). We stated that 
we expected to issue preliminary 
determinations by February 3, 1984. 

Since Brazil is a “country under the 
Agreement” within the meaning of 
section 701(b) of the Act, injury 
determinations are required for these 
investigations. Therefore, we notified 
the ITC of our initiations. On December 
27, 1983, the ITC determined that there is 
a reasonable indication that these 
imports are materially injuring, or 
threatening to materially injure, a U.S. 
industry (49 FR 670). 

We presented a questionnaire 
concerning the allegations to the 
government of Brazil in Washington, 
D.C., on December 16, 1983. On January 
16, 1984, we received responses to the 
questionnaire. 

Our preliminary determinations were 
published on February 10, 1984 (49 FR 
5157). 

On February 28, 1984, U.S. Steel 
amended its November 10, 1983 petitions 
to allege that “critical circumstances” 
exist in the countervailing duty 
investigations of hot-rolled carbon steel 
sheet, cold-rolled carbon steel sheet, 
and carbon steel plate in coil, pursuant 
to section 703(e) of the Act. 


Scope of Investigations 


The products covered by these 
investigations (“certain carbon steel 
products”) are hot-rolled carbon steel 
sheet, cold-rolled carbon steel sheet, 
and carbon steel plate in coil. The 
products are described more fully in 
Appendix I of the notice of “Certain 
Carbon Steel Products from Mexico: 
Preliminary Affirmative Countervailing 
Determinations” which was published in 
the Federal Register on February 10, 
1984 (49 FR 5142). 


Preliminary Affirmative Determinations 
of Critical Circumstances 

U.S Steel alleged that imports of 
certain carbon steel products from Brazil 
present “critical circumstances.” Under 
section 703(e)(1) of the Act, critical 
circumstances exist when the 
Department has a reasonable basis to 
believe or suspect that: (1) The alleged 
subsidy is inconsistent with the 
Agreement on Interpretation and 
Application of Articles VI, XVI, and 
XXHI of the General Agreement on 
Tariffs and Trade (“the Subsidies 
Code”); and there have been massive 
imports of the class or kind of 
merchandise which is the subject of the 
investigation over a relatively short 
period. 

In our preliminary determinations we 
found that the government of Brazil 
confers both domestic and export 
subsidies on the manufacture, 
production or exportation of certain 
carbon steel products. 

Alihough Article 9 of the Subsidies 
Code provides a general prohibition on 
the use of export subsidies on non- 
primary products, Article 14 provides an 
exception under which export subsidies 
maintained by a developing country are 
not automatically considered to be a 
violation of Article 9. Article 14 is 
applicable to Brazil as a developing 
country. 

However, Article 14 does set limits on 
the exception otherwise provided in that 
article. The paragraph which sets out 
these limitations reads as follows: 

Developing country signatories agree that 
export subsidies on their industrial products 
shall not be used in a manner which causes 
serious prejudice to the trade or production 
of another signatory. 


The Department must determine 
whether there is sufficient positive 
evidence on the record that provides a 
reasonable basis to believe or suspect 
that in this case, export subsidies 
maintained by the Government of Brazil 
cause serious prejudice to the trade or 
production in the United States within 
the meaning of Article 14:3 and, hence, 
are inconsistent with the Agreement. 
Evidence on the record in this case 
includes import volume, information on 
material injury included in the petition, 
and more importantly, the preliminary 
determination by the ITC (49 FR 670}, 
that there is a reasonable indication that 
the U.S. domestic industry is being 
materially injured by reason of 
subsidized imports. 

On the basis of this information, we 
preliminarily determine that there is a 
reasonable basis to believe or suspect 
that these subsidized imports have 
caused serious prejudice to the 
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production of certain carbon steel 
products in the United States. 

In preliminarily determining whether 
there is a reasonable basis to believe or 
suspect that there have been massive 
imports over a relatively short period, 
we considered the following factors: 
recent import penetration levels; 
changes in import penetration since the 
date of the ITC’s preliminary affirmative 
determination of injury; whether imports 
have surged recently; whether recent 
imports are significantly above the 
average calculated over several years 
(1980-1982); and whether the pattern of 
imports over that three-year period may 
be explained by seasonal swings. Based 
upon our analysis of the information, we 
preliminarily determine that imports of 
the products covered by these 
investigations do appear massive over a 
relatively short period. 

For the reasons described above, we 
preliminarily determine that “critical 
circumstances” do exist with respect to 
certain carbon steel products from 
Brazil. 


Suspension of Liquidation 


In accordance with section 703(e)(2) of 
the Act, we are amending the 
suspension of liquidation ordered in the 
Preliminary Affirmative Countervailing 
Duty Determinations published 
February 10, 1984, (49 FR 5157) to apply 
to all unliquidated entries of the subject 
merchandise which were entered, or 
withdrawn from warehouse, for 
consumption, on or after November 12, 
1983, which is 90 days before the date on 
which the suspension of liquidation was 
first ordered. 


ITC Notification 


In accordance with section 703{f} of 
the Act, we will notify the ITC of our 
determinations. In addition, we are 
making available to the ITC all non- 
privileged and non-confidential 
information relating to these 
investigations. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under the administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 


Dated: March 31, 1984. 
Alan F. Holmer, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. 84-9237 Filed 4-5-84; 8:45 am] 
BILLING CODE 3610-DS-M 
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[A-570-007) 


Preliminary Determination of Sales at 
Less Than Fair Value: Barium Chioride 
From the People’s Republic of China 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Notice. 





SUMMARY: We have preliminary 
determined that barium chloride from 
the People’s Republic of China (PRC) is 
being sold, or is likely to be sold, in the 
United States at less than fair value. 
Therefore, we have notified the United 
States International Trade Commission 
(ITC) of our determination, and we have 
directed the United States Customs 
Service to suspend liquidation of all 
entries of the subject merchandise. We 
have directed the U.S. Customs Service 
to require a cash deposit or the posting 
of a bond for each such entry in an 
amount equal to the estimated dumping 
margin as described in the “Suspension 
of Liquidation” section of this notice. 
We found that “critical circumstances” 
do not exist with respect to imports of 
barium chloride from the PRC. If this 
investigation proceeds normally, we will 
make our final determination by June 18, 
1984. 

EFFECTIVE DATE: April 6, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Michael Ready, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue NW., Washington, 
D.C. 20230; telephone: (202) 377-2613. 
SUPPLEMENTARY INFORMATION: 
Preliminary Determination 

We preliminarily determine that there 
is a reasonable basis to believe or 
suspect that barium chloride from the 
PRC is being sold, or is likely to be sold, 
in the United States at less than fair 
value, as provided in section 733 of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1673b) (the Act). 

For barium chloride sold by China 
National Chemicals Import and Export 
Corporation (SINOCHEM), the only 
known exporter of the subject 
merchandise, we have found that the 
foreign market value exceeded the 
United States price on 100 percent of 
sales compared. The margin of dumping 
ranged from 11.9 percent to 33.4 percent. 
The weighted-average margin was 20.2 
percent. 


Case History 


On October 25, 1983, we received a 
petition in proper form from Chemical 
Products Corporation of Cartersville, 


Georgia, on behalf of the barium 
chloride industry in the United States. In 
compliance with the filing requirements 
of section 353.36 of the Commerce 
Regulations (19 CFR 353.36), the petition 
alleged that imports of the subject 
merchandise from the PRC are being, or 
are likely to be, sold in the United States 
at less than fair value within the 
meaning of section 731 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1673)(the 
Act), and that these imports are 
materially injuring, or are threatening to 
materially injure, a United States 
industry. The petitioner also alleged that 
critical circumstances exist with respect 
to imports of barium chloride from the 
PRC. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds to initiate an antidumping 
investigation on barium chloride. We 
notified the ITC of our action and 
initiated the investigation on November 
18, 1983 (48 FR 52494). On December 21, 
1983, the ITC found that there is a 
reasonable indication that imports of 
barium chloride are materially injuring a 
United States industry (48 FR 56449). 

As discussed under the “Foreign 
Market Value” section, we determined 
that the PRC is a state-controlled- 
economy country for the purposes of this 
investigation. 


Scope of Investigation 


The merchandise covered by this 
investigation is barium chloride, a 
chemiclal compound having the formula 
BaCi2 or BaC12-2H20. Barium chloride 
is currently classified under item 
417.7000 of the Tariff Schedules of the 
United States Annotated (TSUSA). 

This investigation covers the period 
from October 1, 1982, to September 30, 
1983. SINOCHEM is the only known 
PRC exporter of barium chloride to the 
United States. We examined 100 percent 
of SINOCHEM'S sales to the United 
States made during the period of 
investigation. 


Fair Value Comparison 


To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price because the 
merchandise was sold to unrelated 
purchasers prior to its importation into 
the United States. We calculated the 
purchase price based on the CIF price to 
unrelated purchasers. We made 
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deductions for ocean freight, marine 
insurance, and inland freight in the PRC. 


Foreign Market Value 


The petitioner alleged that the 
economy of the PRC is state controlled 
to the extent that sales of the subject 
merchandise from that country do not 
permit a determination of foreign market 
value under 19 U.S.C. 1677b(a). After 
analyzing the PRC’s economy, we 
concluded that the PRC is a state- 
controlled-economy country for 
purposes of this investigation. Among 
the factors we considered were that 
output quotas for purchase by the state 
are set and that prices are administered 
at least up to the quota level. 

As a result, section 773{c) of the Act 
requires us to use prices or the 
constructed value of such or similar 
merchandise in a “non-state-controlled 
economy” country. Our regulations 
establish a preference for foreign market 
value based upon sales prices. They 
further stipulate that, to the extent 
possible, we should determine sales on 
the basis of prices in a “non-state- 
controlled-economy” country at a stage 
of economic development comparable to 
the country with the state-controlled 
economy. 

After an analysis of countries which 
produce barium chloride, we determined 
that India would be the most 
appropriate surrogate selection. 
However, the Indian government 
declined to participate in the 
investigation. When we determined that 
there was no other country which 
manufactures barium chloride and 
which is at a comparable economic level 
as the PRC, we inquired whether there is 
a product which is such or similar (as 
defined in section 771(16) of the Act) to 
the PRC barium chloride. Based on 
available information, we did not find 
any product that could be considered 
such or similar merchandise within the 
meaning of the Act. Therefore, pursuant . 
to section 773 of the Act, and section 
353.8(c) of the Commerce Regulations, 
we proceeded to construct a value 
based on specific components or factors 
of production in the PRC, valued on the 
basis of prices and costs in a non-state- 
controlled economy country “reasonably 
comparable” in economic development 
to the PRC. After analyzing those non- 
state-controlled economies most similar 
to the PRC, we concluded that Thailand 
was a comparable economy for 
valuation of the PRC factors of 
production. Valuation of the PRC raw 
materials, labor and energy was based 
on public available pricing and cost 
information in Thailand. Valuation of 
certain costs included in factor 
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overhead was based on the factory 
experience of a chemical industry 
company in Thailand. To these values 
we added an amount for general 
expenses and profit as required by 
section 773(e){1){B) of the Act, and the 
cost of all containers and coverings and 
other expenses, as required by section 
773(e)(1}(C) of the Act. 


Negative Determination of Critical 
Circumstances 


Counsel! for petitioner alleged that 
imports of barium chloride from the PRC 
present “critical circumstances.” Under 
section 733{e}({1) of the Act, critical 
circumstances exist when the 
Department has a reasonable basis to 
believe or suspect that: (1)(a) There is a 
histery of dumping in the United States 
or elsewhere of the merchandise under 
investigation, or (b) the person by 
whom, or for whose account, the 
merchandise was imported knew or 
should have known that the exporter 
was selling the merchandise under 
investigation at less than its fair value; 
and (2) there have been massive imports 
of the merchandise under investigation 
over a relatively short period. 

In preliminarily determining whether 
there is a reasonable basis to believe or 
suspect that there have been massive 
imports over a relatively short period, 
we considered the following factors: 
Recent trends in import penetration 
levels; whether imports have surged 
recently; whether recent imports are 
significantly above the average 
calculated over the last several years 
(1981-1983), and whether the patterns of 
imports over the three-year period may 
be explained by seasonable swings. 
Based upon our analysis of the 
information, we preliminarily determine 
that imports of the products covered by 
this investigation do not appear massive 
over a relatively short period. 

For the reasons described above, we 
preliminarily determine that critical 
circumstances do not exist with respect 
to barium chloride from the PRC. 


Verification 


In accordance with section 776(a) of 
the Act, we will verify all data used in 
reaching a final determination in this 
investigation. 


Suspension of Liquidation 


In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of barium 
chloride from the People’s Republic of 
China which are entered, or withdrawn 
from warehouse, for consumption, on or 
after the date of publication of this 
notice in the Federal Register. The 


Customs Service shall require a cash 
deposit or the posting of a bond equal to 
the estimated weighted-average margin 
amount by which the foreign market 
value of the merchandise subject to this 
investigation exceeds the United States 
price. The suspension of liquidation will 
remain in effect until further notice. The 
weighted-average margin applicable to 
all shipments of barium chloride from 
the PRC to the United States is 20.2 
percent of the FOB Chinese port price. 


ITC Notification 


In accordance with section 733{f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all non- 
privileged and non-confidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 


Public Comment 


In accordance with § 353.47 of the 
Commerce Department Regulations, if 
requested, we will hold a public hearing 
to afford interested parties an 
opportunity to comment on this 
preliminary determination at 2:00 p.m. 
on April 30, 1984, at the United States 
Department of Commerce, Room 6802, 
14th Street and Constitution Avenue 
NW., Washington, D.C. 20230. 
Individuals who wish to participate in 
the hearing must submit a request to the 
Deputy Assistant Secretary for Import 
Administration, Room 3099B, at the 
above address within 10 days of this 
notice’s publication. Requests should 
contain: (1) The party’s name, address, 
and telephone number, (2) the number of 
participants; (3) the reason for attending, 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs. 
in at least 10 copies must be submitted 
to the Deputy Assistant Secretary by 
April 23,1984. Oral presentations will be 
limited to issues raised in the briefs. All 
written views should be filed in 
accordance with 19 CFR 353.46, within 
30 days of this notice’s publication, at . 
the above address and in at least 10 
copies. 

This determination is being published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673(b)). 


Dated: April 2, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary for import 
Administration. 
{FR Doc. 64-9235 Filed 4-5-84; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-570-006] 


Preliminary Determination of Sales at 
Not Less Than Fair Value: Barium 
Carbonate From The People’s 
Repubiic of China 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that barium carbonate from 
the People’s Republic of China (PRC) is 
not being sold, nor is likely to be sold, in 
the United States at less than fair value. 
If this investigation proceeds normally, 
we will make our final determination by 
June 18, 1984. 

EFFECTIVE DATE: April 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Michael Ready, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
D.C. 20230, telephone: (202) 377-2613. 


SUPPLEMENTARY INFORMATION: 


Preliminary Determination 


We preliminarily determine that there 
is no reasonable basis to believe or 
suspect that barium carbonate from the 
PRC is being sold, or is likely to be sold, 
in the United States at less than fair 
value, as provided in section 733 of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1673b) (the Act). In making our 
fair value comparisons, we found no 
sales at less than fair value. 


Case History 


On October 25, 1983, we received a 
petition in proper form from Chemical 
Products Corporation of Cartersville, 
Georgia, on behalf of the barium 
carbonate industry in the United States. 
In compliance with the filing 
requirements of section 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of the 
subject merchandise from the PRC are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1673) (the Act), and that these 
imports are materially injuring, or are 
threatening to materially injure, a 
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United States industry. The petitioner 
also alleged that critical circumstances 
exist with respect to imports of barium 
carbonate from the PRC. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds to initiate an antidumping 
investigation on barium carbonate. We 
notified the ITC of our action and 
initiated the investigation on November 
18, 1983 (48 FR 52495). On December 21, 
1983, the ITC found that there is a 
reasonable indication that imports of 
barium carbonate are materially injuring 
a United States industry (48 FR 56449), 

As discussed under the “Foreign 
Market Value” section, we determined 
that the PRC is a state-controlled- 
economy country for the purpose of this 
investigation. 


Scope of Investigation 


The merchandise covered by this 
investigation is barium carbonate, a 
chemical compound having the formula 
BaCo3. Barium carbonate is currently 
classified under item 472.0600 of the 


Tariff Schedules of the United States 
Annotated (TSUSA). 


This investigation covers the period 
from October 1, 1982, to September 30, 
1983. SINOCHEM is the only known 
PRC exporter of barium carbonate to the 
United States. We examined 100 percent 
of SINOCHEM's sales to the United 
States made during the period of 
investigation. 


Fair Value Comparison 


To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price because the 
merchandise was sold to unrelated 
purchasers prior to its importation into 
the United States. We calculated the 
purchase price based on the CIF price to 
unrelated purchasers. We made 
deductions for ocean freight, marine 
insurance, and inland freight in the PRC. 


Foreign Market Value 


The petitioner alleged that the - 
economy of the PRC is state controlled 
to the extent that sales of the subject 
merchandise from that country do not 
permit a determination of foreign market 
value under 19 U.S.C. 1677b(a). After 
analyzing the PRC’s economy, we 
concluded that the PRC is a state- 
controlled-economy country for 


purposes of this investigation. Among 
the factors we considered were that 
output quotas for purchase by the state 
are set and that prices are administrated 
at least up to the quota level. 

As a result, section 773(c) of the Act 
requires us to use prices or the 
constructed value of such or similar 
merchandise in a “non-state-controlled 
economy” country. Our regulations 
establish a preference for foreign market 
value based upon sales prices. They 
further stipulate that, to the extent 
possible, we should determine sales 
prices on the basis of prices in a “non- 
state-controlled economy” country at a 
stage of economic development 
comparable to the country with the 
state-controlled economy. 

After an analysis of countries which 
produce barium carbonate we 
determined that India would be the most 
appropriate surrogate selection. 
However, the Indian government 
declined to participate in the 
investigation. When we determined that 
there was no other country which 
manufactures barium carbonate and 
which is at a comparable economic level 
as the PRC, we inquired whether there is 
a product which is such or similar (as 
defined in section 771(16) of the Act) to 
the PRC barium barbonate. 

Based on available information, we 
did not find any product that could be 
considered such or similar merchandise 
within the meaning of the Act. 
Therefore, pursuant to section 773 of the 
Act, and section 353.8(c) of the 
Commerce Regulations, we proceeded to 
construct a value based on specific 
components or factors of production in 
the PRC, valued on the basis of prices 
and costs in a non-state-controlled 
economy “reasonably comparable” in 
economic development to the PRC. After 
analyzing those non-state controlled 
economies most similar to the PRC, we 
concluded that Thailand was a 
comparable economy for valuation of 
the PRC factors of production. Valuation 
of the PRC raw materials, labor and 
energy was based on publicly available 
pricing and cost information in 
Thailand. Valuation of certain costs 
included in factory overhead were 
based on the factory experience of a 
chemcial industry company in Thailand. 
To these values we added an amount for 
general expenses and profit as required 
by section 773(e)(1)(B) of the Act, and 
the cost of all containers and covering 
and other expenses, as required by 
section 775(e)(1)(C) of the Act. 


Critical Circumstances 


Counsel for petitioner alleged that 
imports of barium carbonate from the 
PRC present “critical circumstances.” 
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Since this is a negative determination, 
the allegation is moot. 


Verification 


In accordance with section 776(a) of 
the Act, we will verify all data used in 
reaching a final determination in this 
investigation. 


ITC Notification 


In accordance with section 733(f) if 
the Act, we will notify the ITC of our 
determination. 


Public Comment 


In accordance with section 353.47 of 
the Commerce Department Regulations, 
if requested, we will hold a public 
hearing to afford interested parties an 
opportunity to comment on this 
preliminary determination at 9:30 a.m. 
on April 30, 1984, at the United States 
Department of Commerce, Room 6802, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. 20230. 
Individuals who wish to participate in 
the hearing must submit a request to the 
Deputy Assistance Secretary for Import 
Administration, Room 30998, at the 
above address within 10 days of this 
notice’s publication. Requests should 
contain: (1) The party’s name, address, 
and telephone number; (2) the number of 
participants; (3) the reason for attending; 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs 
in at least 10 copies must be submitted 
to the Deputy Assistant Secretary by 
April 23, 1984. Oral presentations will be 
limited to issues raised in the briefs. All 
written views should be filed in 
accordnce with 19 CFR 353.46, within 30 
days of this notice’s publication, at the 
above address and in at least 10 copies. 

This determination is being published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673(b)). 


Dated: April 2, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. 84-9236 Filed 4-584; 8:45 am] 
BILLING CODE 3510-DS-M 


Cotton Sheeting and Sateen From 
Peru; Preliminary Results of 
Administrative Review of 
Countervailing Duty Order 


AGENCY: International Trade 
Administration, Commezce. 

ACTION: Notice of preliminary results of 
administrative review of countervailing 
duty order. 


SUMMARY: The Department of 
Commerce has conducted an 
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administrative review of the 
countervailing duty order on cotton 
sheeting and sateen from Peru. The 
review covers the period January 1, 1982 
through December 31, 1982. 

As a result of the review the 
Department has preliminarily 
determined the bounty or grant for the 
period of review to be 25.99 percent ad 
valorem. Interested parties are invited 
to comment on these preliminary results. 


EFFECTIVE DATE: April 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Al Jemmott or Brian Kelly, Office of 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230; 
telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 
Background 


On February 1, 1983, the Department 
of Commerce (“the Department”) 
published in the Federal Register (48 FR 
4501) countervailing duty order on 
cotton sheeting and sateen from Peru 
and announced its intent to conduct an 
administrative review of the order. As 
required by section 751 of the Tariff Act 
of 1930 (‘the Tariff Act”), the 
Department has not conducted that 
administrative review. 


Scope of the Review 


Imports covered by the review are 
shipments of: (1) plain-woven cotton 
fabric sheeting, not fancy or figured and 
not napped, made of singles yarn, with 
an average yarn number between 3 and 
26, imported in Textile and Apparel 
Category 313, currently classifiable 
under items 320.—36, 320.—38, 320.—40, 
320.—44 of the Tariff Schedules of the 
United States Annotated (“TSUSA”); 
and (2) 100% carded cotton sateen 
fabrics woven with a satin weave and 
not napped, imported in Textile and 
Apparel Category 317, and currently 
classifiable under TSUSA items 320.—54 
and 321.—54. The review covers the 
period January 1, 1982 through 
December 31, 1982 and three programs: 
(1) Certificate of Tax Rebate; (2) 
Nontraditional Export Fund; and (3) 
Articles 8, 9, 12, 14, and 16 of the Law 
for the Promotion of Exports of 
Nontraditional Goods (“the Export 
Law”). 


-Analysis of Programs 


(1) Certificate of Tax Rebate 
(“CERTEX”) 


Under this program the Government _ 
of Peru issues a tax certificate to 
exporters in an amount equal to a 
percentage of the f.o.b. invoice price of 
export shipments. Exporters can use the 


certificate to pay taxes owed to the 
Peruvian government. 

We calculated the benefit under this 
program by dividing the total amount of 
issued CERTEX tax certificates by total 
exports to all markets for the firms that 
exported cotton sheeting and sateen to 
the United States during the period of 
review. We then averaged those rates, 
weighted by the amount of each firm's 
exports to the United States. We 
preliminarily determine the benefit 
conferred by the program to be 16.89 
percent ad valorem. 


(2) Non-traditional Export Fund 
(‘FENT”) 

Under this program the Government 
of Peru makes short-term financing 
available to exporters of goods not 
traditionally exported. There are two 
types of short-term financing: local 
currency loans and “foreign currency” 
loans. Exporters of cotton sheeting and 
sateen qualified for these loans during 
the period of review. 

For the soles loans, exporters of 
cotton sheeting and sateen received 
loans for a maximum of 90 days at 
interest rates that ranged from 43.5 to 
48.5 percent during the review period. 
The actual loans usually were for the 
full 90 days. 

The loans are drawn from a fund 
established by the Banco Central De 
Reserva Del Peru (“BCRP”), and passed 
through the Banco Industrial del Peru 
and a commercial disbursing bank. To 
calculate the benefit provided by the 
loans, we found the average interest 
differential between the interest charged 
on the sole loans and the monthly rate 
charged by commercial banks on 
promissory notes compounded for three 
months. We multiplied each firm's total 
principal on the soles loans during the 
review period by this average 
differential to find the subsidy amount 
for each firm. 

For the foreign currency loans, a 
company receives a loan in soles for a 
maximum of 180 days at 1 percent 
annual interest, a concessional rate. The 
loans were usually held for less than the 
full 180 days. An exporter may apply for 
such a loan each time it exports; the 
amount of the loan cannot exceed 90 
percent of the export value of the 
shipment. At the same time that the firm 
receives the disbursement in soles, the 
company must borrow in foreign 
currency, usually dollars, an amount 
equal to 80 percent of the value of the 
soles loan, and deposit the full amount 
of the foreign currency loan in the BCRP. 
The cost to the firm of the foreign 
currency borrowing exceeds the return it 
earns on the deposit with the BCRP. The 
foreign currency loans have the same 


13731 


duration as the soles loans. To calculate 
the subsidy, we first determined the 
interest differential for the 1 percent 
soles loans by taking the difference 
between the 1 percent rate and the 
monthly rate charged by commercial 
banks on promissory notes compounded 
for the average loan duration, for each 
company. We multiplied this differential 
by the total soles principal during the 
review period to reach a gross benefit. 
We then calculated the cost to the firm 
in foreign currency of the foreign 
currency borrowings and deposits. We 
multiplied the total foreign currency 
loan principal reported for each 
company during the review period by 
the appropriate borrowing and deposit 
interest rates, using the loan durations 
mentioned above to estimate net 
interest paid in foreign currency. For this 
preliminary results notice, we converted 
foreign currency amounts to soles using 
an average exchange rate for the year. 
We subtracted the net cost of the foreign 
currency transactions from the gross 
benefits of the 1 percent soles loans to 
find the net benefit for each company. 
Weight-averaging the individual 
company amounts for both soles and 
foreign currency loans, we preliminarily 
find an ad valorem benefit on exports to 
the United States of 5.96 percent. 


(3) Articles 8, 9, 12, and 16 of the Export 
Law 


Decree Law 18350, the General Law of 
Industries, permits industries to invest 
or reinvest a certain percentage of net 
income free of income tax. An industry 
is assigned one of four priorities, 
representing increasing percentages of 
eligible net income. Articles 8 and 9 of 
the Export Law permit exporters to 
upgrade their priority by one level. 
Exporters of cotton sheeting and sateen 
took advantage of this program during 
the period of review. We divided any 
additional tax credits received through 
upgrading by total exports to all markets 
for the firms that shipped to the United 
States during the review period. We 
preliminarily determine the benefit from 
articles 8 and 9 to be 0.30 percent ad 
valorem. 

Under article 12, exporters are 
allowed to increase by 50 percent the 
normal depreciation rates on fixed 
assets. We calculated the benefit by 
dividing the amount of additional 
depreciation claimed by total exports to 
all markets for the firms that shipped to 
the United States in the period of 
review. We preliminarily determine that 
benefit from article 12 to be 1.10 percent 
ad valorem. 

Article 14 provides an income tax 
saving to exporters for increasing the 
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number of permanent jobs in Peru. The 
program was not used by exporters of 
cotton sheeting or sateen during the 
review period. 

Under article 16 exporters may defer 
payment of import duties on machinery 
used to manufacture merchandise if the 
exporters meet specified export targets 
set in the export law. We determined 
these deferrals to be equivalent to 
interest free loans. We multiplied the 
amount of duties-deferred by the 
effective annual interest rate for short- 
term commercial loans, i.e. overdrafts. 
We divided the resulting saving by the 
total exports to al! markets for the firms 
that exported to the United States 
during the review period. We 
preliminarily find the benefit from 
article 16 to be 1.74 percent ad valorem. 


Preliminary Results of the Review 


As a result of the review, we 
preliminary determine the 'tetal bounty 
or grant to be 25.99 percent ad valorem 
for the period of review. The 
Department intends to instruct the 
Customs Service to assess 
countervailing duties of 25.99 percent of 
the f.0.b. invoice price of any shipments 
of Peruvian cotton sheeting and sateen 
entered, or withdrawn from warehouse, 
for consumption on or after November 
19, 1982, the date of suspension of 
liquidation, and exported on or before 
December 31, 2982. 

The Government of Peru eliminated 
FENT dollar loans on exports of this 
merchandise to the United States after 
September 13, 1983 and FENT soles 
loans on export after Novemiber-4, 1983. 
In addition, the Peruvian government 
made exports of cotton sheeting and 
sateen to the United States ineligible for 
CERTEX benefits after September 15, 
1983. Therefore, we have not included 
any potential benefits from those 
programs in calculating the rate for 
estimated countervailing duty deposit 
purposes. 

The Department intends to instruct 
the Customs Service to collect a cash 
deposit of estimated countervailing 
duties, as provided by section 751(a)(1) 
of the Tariff Act, of 3.14 percent of the 
entered value on all shipments of this 
merchandise entered, or withdrawn 
from warehouse, for consumptien on or 
after the date of publication of the fina! 
results of this administrative review. 
This deposit requirement shall remain in 
effect until publication of the final 
results of the next administrative 
review. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 


days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of this 
administrative review including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(@)(1) 
of the Tariff Act (19 U.S.C. 1675{a){1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 


Dated: April 2, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary, Import 
Administration. 
[FR Dov. 64-0219-Piled 46-84; 5 am] 
BILLING CODE 3510-DS-M 





Cotton Yarn From Peru; Preliminary 
Results of Administrative Review of 
Countervalling Duty Order 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of preliminary results of 
administrative review of countervailing 
duty order. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
counterveiling duty on cotton yarn from 
Peru. The review covers the period 
Januery 1, 1982 through December 31, 
1982, 

As a result of the review the 
Department has preliminarily 
determined ‘the bounty or grant for the 
period of review to be 34.99 percent ad 
valorem. Interested parties are invited 
to comment on these preliminary results. 


EFFECTIVE DATE: April 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Al Jemmett or Brian Kelly, Office of 
Compliance, International Trade 
Administration, US. Department of 
Commerce, Washington, D‘C. 20230; 
telephone: (202) 377-2766. 
SUPPLEMENTARY INFORMATION: 


Background 


On February 1,1983, the Department 
of Commerce (“the Department”’) 
published in the Federal Register (48 FR 
4501).a countervailing duty order on 
cotton yarn from Peru and announced its 
intent to conduct an.administrative 
review of theorder..As required by 
section 751 of the Tariff Act of 1930 
(“the Tariff Act”), fhe Department has 
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now conducted that administrative 
review. 


Scope of the Review 


Imports covered by the review are 
shipments of various cotton yarns 
currently classifiable under the 
following Tariff Schedules of the United 


States item numbers: 
300.60 
301.01 through 301:60 
301:70 
301.80 
301.82 
301.84 
301.88 
301.88 
301.92 
301.94 
301.96 
301.98 


302.01 through 302380 
302.70 
302.80 
302.82 
302.84 
302.86 
302.88 
302.92 
302.94 
302.96 
302.98 


The review covers the period January 
1, 1982 through December 31, 1982 and 
three programs: (1) Certificate of Tax 
Rebate; (2) Nontraditional Export Fund; 
and (3) Articles 8, 9, 12, 14, and 16 of the 
Law for the Promotion of Exports of 
Nontraditional Goods (“the Export 
Law”). 


Analysis of Programs 


(1) Certificate of Tax Rebate 
(“CERTEX”) 


Under this program the Government 
of Peru issues a tax certificate to 
exporters in an amount equal to a 
percentage of the f.o.b. invoice price of 
export shipments. Exporters can use the 
certificate to pay taxes owed ‘to the 
Peruvian government. 

We calculated the benefit under this 
program by dividing the ‘total amount of 
issued CBRTEX ‘tax certificates by total 
exports to all markets for the firms that 
exported cotton yarn to the United 
States during the period of review. We 
then averaged those rates, weighted by 
the amount of each firm's exports to the 
United States. We pgeliminarily 
determine ‘the benefit conferred ‘by the 
program ‘to be 16.36 percent ad valorem. 


(2) Non-traditional Export Fund 
(“FENT”) 


Under this program the ‘Government 
of Peru makes short-term financing 
availble to exporters of goods not 
traditionally exported. There are two 
types of short-term financing: local 
currency loans and “foreign currency” 
loans. Exporters of cotton yarn qualified 
for these loans during the period of 
review. 

For the soles loans, exporters of 
cotton yarn zeoeived loans for a 
maximum of 90.daeys at interest:rates 
that ranged from-43.5 to-48.5 percent 
during the review period. The actual 
loans:usually were for the full 90 days. 
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The loans are drawn from a fund 
established by the Banco Central De 
Reserva Del Peru (“BCRP”), and passed 
through the Banco Industrial del Peru 
and a commercial disbursing bank. To 
calculate the benefit provided by the 
loans, we found the average interest 
differential between the interest charged 
on the soles loans and the monthly rate 
charged by commercial banks on 
promissory notes compounded for4hree 
months. We multiplied each firm's total 
principal on the soles loans during the 
review period by this average 
differential to find the subsidy amount 
for each firm. 

For the foreign currency loans, a 
company receives a loan in soles for a 
maximum of 180 days at 1 percent 
annual interest, a concessional rate. The 
loans were usually held for less than the 
full 180 days. An exporter may apply for 
such a loan each time it exports; the 
amount of the loan cannot exceed 90 
percent of the export value of the 
shipment. At the same time that the firm 
receives the disbursement in soles, the 
company must borrow in foreign 
currency, usually dollars, an amount 
equal to 80 percent of the value of the 
soles loan, and deposit the full amount 
of the foreign currency loan in the BCRP. 
The cost to the firm of the foreign 
currency borrowing exceeds the return it 
earns on the deposit with the BCRP. The 
foreign currency loans have the same 
duration as the soles loans. To calculate 
the subsidy, we first determined the 
interest differential for the 1 percent 
soles loans by taking the difference 
between the 1 percent rate and the 
monthly rate charged by commercial 
banks on promissory notes compounded 
for the average loan duration, for each 
company. We multiplied this differential 
by the total soles principal during the 
review period to reach a gross benefit. 
We then calculated the cost to the firm 
in foreign currency of the foreign 
currency borrowings and deposits. We 
multiplied the total foreign currency 
loan principal reported for each 
company during the review period by 
the appropriate borrowing and deposit 
interest rates, using the loan durations 
mentioned above to estimate net 
interest paid in foreign currency. For this 
preliminary results notice, we converted 
foreign currency amounts to soles using 
an average exchange rate for the year. 
We subtracted the net cost of the foreign 
currency transactions from the gross 
benefits of the 1 percent soles loans to 
find the net benefit for each company. 
Weight-averaging the individual 
company amounts for both soles and 
foreign currency loans, we preliminarily 


find an ad valorem benefit on exports to 
the United States of 7.54 percent. 


(3) Articles 8, 9, 12, and 16 of the Export 
Law 


Decree Law 18350, the General Law of 
Industries, permits industries to invest 
or reinvest a certain percentage of net 
income free of income tax. An industry 
is assigned one of four priorities, 
representing increasing percentages of 
eligible net income. Articles 8 and 9 of 
the Export Law permit exporters to 
upgrade their priority by one level. 
Exporters of cotton yarn took advantage 
of this program during the period of 
review. We divided any additional tax 
credits received through upgrading by 
total exports to all markets for the firms 
that shipped to the United States during 
the review period. We preliminarly 
determine the benefit from articles 8 and 
9 to be 0.17 percent ad valorem. 

Under article 12, exporters are 
allowed to increase by 50 percent the 
normal! depreciation rates on fixed 
assets. We calculated the benefit by 
dividing the amount of additional 
depreciation claimed by total exports to 
all markets for the firms that shipped to 
the United States in the period of 
review. we preliminarily determine the 
benefit from article 12 to be 0.00 percent 
ad valorem. 

Article 14 provides an income tax 
saving to exporters for increasing the 
number of permanent jobs in Peru. The 
program was not used by exporters of 
cotton yarn during the review period. 

Under article 16 exporters may defer 
payment of import duties on machinery 
used to manufacture merchandise if the 
exporters meet specified export targets 
set in the export law. We.determined 
these deferrals to be equivalent to 
interest free loans. We multiplied the 
amount of duties deferred by the 
effective annual interest rate for short- 
term commercial loans, i.e. overdrafts. 
We divided the resulting saving by the 
total exports to all markets for the firms 
that exported to the United States 
during the review period. We 
preliminarily find the benefit from 
article 16 to be 10.92 percent ad va/orem. 


Preliminary Results of the Review 


As a result of the review, we 
preliminarily determine the total bounty 
or grant to be 34.99 percent ad valorem 
for the period of review. The 
Department intends to instruct the 
Customs Service to assess contervailing 
duties of 34.99 percent of the f.o.b. 
invoice price of any shipments of 
Peruvian cotton yarn entered, or 
withdrawn from warehouse, for 
consumption on or after November 19, 
1982, the date of suspension of 
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liquidation, and exported on or before 
December 31, 1982. 

The Government of Peru eliminated 
FENT dollar loans on exports of this 
merchandise to the United States after 
September 13, 1983 and FENT soles 
loans on exports after November 4, 1983. 
In addition, the Peruvian government 
made exports of cotton yarn to the 
United States ineligible for CERTEX 
benefits after September 15, 1983. 
Therefore, we have not included any 
potential benefits from those programs 
in calculating the rate for estimated 
countervailing duty deposit purposes. 

The Department intends to instruct 
the Customs Service to collect a cash 
deposit of estimated countervailing 
duties, as provided by section 751(a){1) 
of the Tariff Act, of 11.09 percent of the 
entered value on all shipments of this 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of the final 
results of this administrative review. 
This deposit requirement shall remain in 
effect until publication of the final 
results of the next administrative 
review. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of this 
administrative review including the 
results of its analysis: of issues raised in 
any such written comments or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 


Dated: April 2, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary Import 
Administration. 
[FR Doc. 84-0216 Filed 45-84; 6:45 am] 
BILLING CODE 3510-DS-M 


University of California, et al.; 
Applications for Duty-Free Entry of 
Scientific instruments 


Pursuant to section 6{c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR Part 301), 
we invite comments on the question of 
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whether instruments of equivalent 
scientific value, for the purposes for 
which the instrument shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must comply with 
Subsections 301.5fa) (3) and (4) of the 
regulations and be filed within 20 days 
with the Statutory Import Programs 
Staff; U.S. Department of Commerce, 
Washington, DiC. 20230. Applications 
may be examined between 8:30 a.m. and 
5:00 p.m. in Room 1523, U.S. Department 
of Commerce, 14th and Constitution 
Avenue NW., Washington, D.C. 

Docket No. 64-109. Applicant: 
University of California, Lawrence 
Livermore National Laboratory, P.O. 
Box 5012, Livermore, CA 94550. 
Instrument: Scanning Electron 
Microscape, Mode! JSM-35CF with 
Accessories. Manufacturer: Jeo! Ltd.. 
Japan. Intended use: Examination or 
autoposies of materials subjected to 
various physical tests or subjected to 
physical and/or chemical! processes 
designed to alter the material’s 
properties. These autopsies are 
performed to explain either an adverse 
behavior or to explain some unique 
behavior that the material may exhibit 
during testing. Application received by 
Commissioner cof Customs: February 29, 
1984. 

Docket No. 84-110. Applicant: U.S. 
Department of Agriculture, Agricultural 
Research Service, 1102 S. Goodwin, S- 
215 Turner Hall, Urbana, IL 61801. 
Instrument: Oxygen Electrode Unit. 
Manufacturer: Hansatech Limited, 
United Kingdom. Intended use: 
Measurement of oxygen exchange and 
fluorescence of chloroplasts, leaf 
‘protoplasts and algae. The objective of 
the investigations is to understand 
photosynthesis and to increase the 
efficiency of this process. Application 
received by Commissioner of Customs: 
February 29, 1984. 

Docket No. 84-111. Applicant: Medical 
College of Wisconsin, 8701 Watertown 
Plank Road, Milwaukee, WI 53226. 
Instrument: Mass Spectrometer System, 
Mode! MS-80. Manufacturer: Kratos 
Analytical Instruments, United 
Kingdom. Intended use: Identification of 
the presence of prescription, over-the- 
counter medications, and street drugs 
used by patients admitted to the 
hospitals and clinics throughout 
southeastern Wisconsin. Biomedical 
research projects including: (a) 
Formation of Dicarboxylic acid induced 
by Phthalate ester. Determination of 
how compounds that stimulate the 
micrcsomal fatty acid omega- 
hydroxylation system will affect the 
formation of short, medium, long-chain 
dicarboxylic acids, which represent 


abnormal urinary and serum metabolites 
in patients afflicted with Reye’s 
Syndrome, (b) define the microbiology 
and pathogenesis of bacterial vaginosis 
(BV), (c) comprehensive study to the 
effects of anesthesia on cardiovascular 
reflexes and studies of animal models 
and biochemical pathways in Reye’s 
Syndrome. Application received by 
Commissioner of Customs: February 29, 
1984. 

Docket No. 84-112. Applicant: 
Brigham and Women’s Hospital, 75 
Francis Street, Boston, MA 02115. 
Instrument: Electron Microscope, Model 
JEM-180CX with Accessories. 
Manufacturer: Jeo! Ltd., Japan. Intended 
use: Research in human disease 
involving evaluations of the following 
specimens: 

Tumors—to determine cell origin of 
human malignancies, their degree of 
differentiation at the ultrastructural 
level, and the effects of therapy. 

Renal Biopsies—to classify renal 
disease and identify pathogenic 
mechanisms. 

Myocardial Biopsies—as to their 
efficacy in diagnosing primary 
myocardial disease. 

Neuropathology—to attempt to find 
degenerative diseases. The results of the 
electron microscopic examinations will 
be used in teaching conferences for 
medical students, residents and senior 
physicians. The instrument will also be 
used to train residents in 
ultramicroscopic technique. Application 
received by Commissioner of Customs: 
February .29, 1984. 

Docket No. 84-113. Applicant: 
University of California, Purchasing 
Department, Santa Barbara, CA 93106. 
Instrument: 500 Quad Hybrid Microstrip 
Preamplifiers, Model MSD2. 
Manufacturer: Laben, Italy. Intended 
use: Experimental study in the field of 
high energy particle physics, 
specifically, the study of charm 
photoproduction. Instrument will be part 
ofa precision vertex detector which will 
identify charm states by their 
characteristic decay length. Application 
received by Commissioner of Customs: 
February 28, 1984. 

Docket No. 84-114. Applicant: Yale 
University, Department of Biology, 219 
Prospect Street, P.O. Box 6666, New 
Haven CT 06511. Instrument: Electron 
Microscope, Model EM i0CA with 
Accessories. Manufacturer: Carl Zeiss, 
West Germany. Intended use: Studies 
covering a wide variety of topics 
including cell biology, neurobiology, and 
eucaryotic cell genetics. Educational 
purposes—Training of various new 
people in the laboratories as well as 
other students throughout the 
Depatments of Biology and Molecular 
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Biochemistry and Biophysics. 
Application received by Commissioner 
of Customs: February 29, 1984. 

Docket No. 84-115. Applicant: 
Geophysical Institute, University of 
Alaska, Fairbanks, AK 99701. 
Instrument: Ultrasensitive Color TV 
Camera, Model HL 51-S with 
Accessories. Manufacturer: Pavic, 
Japan. Intended use: Instrument will be 
used with a stereo television system and 
a television spectrograph to identify 
type B red lower borders while 
simultaneously measuring the altitude 
and spectral charcateristics—all with 
Yeo second temporal resolution. It will 
also be used with the stereo TV system 
to assist in deriving approximate 
electron energy ‘sistributions from 
height-luminosity profiles of temporally 
varying auroral forms. In addition, the 
camera will be used to make crucial 
measurements of the first twenty 
seconds of chemical-release 
experiments from sounding rockets. 
Application received by Commissioner 
of Customs: February 29, 1984. 

Docket No. 84-117. Applicant: Regents 
of the unversity of California, 
Department of Pathology, HSW-501, San 
Francisco, CA 94143. Instrument: 
Electron Microscope with SEGZ Side 
Entry Goniometer, Model JEM-100CX 
and Accessories. Manufacturer: Jeol 
Ltd., Japan. Intended use: Study of the 
structure of biological cells and tissues, 
specifically, sperm and egg cells. The 
research project will furnish a sound 
theoretical basis for innovative 
approaches to the control of fertility in 
man. Application received by 
Commissioner of Customs: February 29, 
1984, 

Docket No. 84-118. Applicant: The 
Pennsylvania State University, 
Department of Mechanical Engineering, 
312 Mechanical Engineering Building, 
University Park, PA 16802. Instrument: 
Leser-Interference-Velocimeter, System 
ISL. Manufacturer: DIEHL GmbH and 

Company, West Germany. Intended use: 
Gun tube, muzzle and rocket motor flow 
field measurements. Velocity profiles of 
chemically reacting flows at high 
pressure and temperature conditions in 
guns and rocket motors will be 
investigated. 

1. Flame spreading and combustion of 
long sticks of solid propellants used in 
large caliber guns. 

2. Nozzle flows in rocket motors. 

3. Ignition of propellants in high 
pressure vessels. Application received 
by Commissioner of Customs: March 1, 
1984. 

Docket ‘No. 84-119. Applicant: 
Davidson College, Department of 
Chemistry, Davidson, NC 28036. 
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Instrument: Time-Correlated Single 
Photon Counting Spectrometer. 
Manufacturer: Photochemical Research 
Associates, Canada. Intended use: 
Studies of luminescence decay kinetics 
on the nanosecond time scale. Most of 
the luminescence will be fluorescence, 
but in some cases phosphorescence will 
also be studied. The materials will be 
aromatic hydrocarbons and their 
derivatives, aldehydes and ketones, and 
other chemical and biological samples. 
Most of the studies will be carried out 
on samples in solution, although some 
work will be done with samples in the 
gas phase or absorbed onto particulate 
matter in aerosols. Experiments are 
conducted to determine the decay 
characteristics of electronically excited 
molecules that might be used for the 
chemical conversion and storage of 
solar energy or that might be involved in 
the initiation of photochemical smog 
formation. Application received by the 
Commissioner of Customs: March 1, 
1984. 

Docket No. 84-120. Applicant: 
Harvard University, Purchasing 
Department, 1350 Massachusetts 
Avenue, Cambridge, MA 02138. 
Instrument: Microforge for Patch Clamp 
Pipettes, Model MF-83. Manufacturer: 
Narashige Scientific Instruments, Japan. 
Intended use: Cultures of nerve cells will 
be used for investigating the biophysical 
actions of several neuroactive 
chemicals. The experiments involve an 
electrophysiological technique called 
“patch clamping.” The objectives of the 
experiments are to understand better 
the ways in which these compounds, 
which are found naturally in the brain, 
exert their powerful effects on the 
behavior of nerve and muscle cells. . 
Application received by the 
Commissioner of Customs: March 8, 
1984. 

Docket No. 84-121. Applicant: Albert 
Einstein College of Medicine, 1300 
Morris Park Avenue, Bronx, NY 10461. 
Instrument: Electron Microscope, Model 
JEM-1200EX with SEG and Accessories. 
Manufacturer: JEOL Ltd., Japan. 
Intended use: Studies of biological 
specimens of interest to the biomedical 
community including: tissue from human 
biopsies, isolated tissues from 
experimental animals, nucleic acid/ 
protein interactions, cellular organelles 
and viruses and bacteria. In general the 
objectives of the research will be to 
elucidate the morphological component 
associated with the investigations of the 
above. Educational purposes—Training 
investigators in electron microscopic 
techniques. Application received by the 
Commissioner of Customs: March 8, 
1984. 


Docket No. 84-123. Applicant: 
Research Foundation of the State of 
New York, SUNY at Stony Brook, 
Physics Department, Stony Brook, NY 
11794. Instrument: Scintillating Crystals 
(10 each). Manufacturer: Crismatec, 
France. Intended use: Studies of decay 
products from the decay of bound 
Upsilon states to improve the 
measurements with emphasis on better 
resolution and increased sensitivity to 
partial decay rates. Application received 
by the Commissioner of Customs: March 
8, 1984. 

Docket No, 84-124. Applicant: 
Overlook Hospital, 193 Morris Avenue, 
Summit, NJ 07901. Instrument: Electron 
Microscope, Model EM 109 with 
Accessories. Manufacturer: Carl Zeiss, 
West Germany. Intended use: 
Educational purposes—Training 
technicians in diagnostic and 
therapeutic x-ray methods in a radiology 
technology course, and training 
technicians for positions in clincal 
laboratories in a medical technology 
program. Application received by the 
Commissioner of Customs: March 8, 
1984. 

Docket No. 84-125. Applicant: 
University of Rochester, Biochemistry 
Department, School of Medicine & 
Dentistry, 601 Elmwood Avenue, P.O. 
Box 607, Rochester, NY 14642. 
Instrument: Electron Microscope, Model 
EM 10CA with Accessories. 
Manufacturer: Carl Zeiss, Inc., West 
Germany. Intended use: Investigation of 
DNA and RNA, the genetic materials of 
life, to understand the organization, 
expression, and regulation of genes from 
a great number of different organisms 
ranging from bacteria and cancer 
viruses to man. Educational purposes: 
Teaching course in “Electron 
Microscopy of Nucleic Acids.” 
Application received by the 
Commissioner of Customs: March 8, 
1984. 

Docket No. 84-126. Applicant: Beth 
Israel Medical Center, 10 Nathan D. 
Perlman Place, New York, NY 10003. 
Instrument: Electron Microscope, Model 
EM 109 with Accessories. Manufacturer: 
Carl Zeiss, West Germany. Intended 
use: Research and clincal objectives. 
Ongoing research projects include: 

(1) Gallstones—treatment and effects 
of this treatment on an ultrastructural 
level to the liver. 

(2) Effects of high pressure on blood 
brain barrier of rabbits. 

(3) Search for any Ultrastructural 
Markers in Acquired Immune 
Deficiency. 

Clinical work involves kidney 
biopsies, liver biopsies, and 
undifferentiated tumors. The intrument 
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will also serve as a teaching microscope 
in the resident's training program. 
Application received by the 
Commissioner of Customs: March 8, 
1984. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materia!) 

Frank W. Creel, 

Acting Director, Statutory Import Programs 
Staff. 

[FR Doc. 84-9217 Filed 4-5-84; 6:45 am] 

BILLING CODE 3510-DS-M 


National Bureau of Standards 


National Voluntary Laboratory 
Accreditation Program; National 
Laboratory Accreditation Advisory 
Committee; Open Meeting 


AGENCY: National Bureau of Standards, 
Commerce. 


ACTION: Notice of open meeting. 


sumMMARY: The National Voluntary 
Laboratory Accreditation Program 
(NVLAP) National Laboratory 
Accreditation Advisory Committee 
(NLAAC) was established on August 3, 
1982, to advise and make 
recommendations to the Director of the 
National Bureau of Standards (NBS) on 
various issues to improve and simplify 
the operating procedures of NVLAP and 
to assess the impact of international 
accreditation activities on the program. 

Time and Place: The NLAAC will hold 
a meeting on Thursday, April 26, 1984, 
from 10 a.m. to 5 p.m. at the National 
Bureau of Standards, Technology 
Building (225), Room B155, which will be 
open to the public. 

Agenda: Issues to be discussed at the 
meeting include: 

1. Proposed revisions to NVLAP 
Procedures and Criteria; 

2. Technical developments in current 
Laboratory Accreditation Programs 
(LAPs); 

3. International cooperation; 

4. Future activities; and 

5. Other items. 

Public Participation: The meeting will 
be open to public participation with time 
allowed for oral comments or questions. 
FOR FURTHER INFORMATION CONTACT: 
Harvey Berger, Committee Control 
Officer, or John Locke, Manager, 
Laboratory Accreditation, Office of 
Product Standards Policy, NBS, TECH 
B141, Washington, D.C. 20234, phone: 
(301) 921-3431. 
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Dated: April 3, 1984 
Ernest Ambler, 
Director, National Bureau of Standards. 
[FR Doc. 64-0184 Filed 45-64; 8:45 am] 
BILLING CODE 3510-13-™ 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Establishing import Limits for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products Exported From the 
People’s Republic of China 


April 3, 1984. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on March 29, 
1984. For further information contact 
Diana Bass, International Trade 
Specialist (202) 377-4212. 


Background 


On January 6, 1984 a notice was 
published in the Federal Register (49 FR 
927) which established import restraint 
limits for cotton twill and sateen in 
Category 317, women’s, girls’ and 
infants’ coats in Category 435, knit shirts 
and blouses in Category 438 and other 
manufactures of man-made fibers in 
Category 669, produced or manufactured 
in the People’s Republic of China and 
exported during the ninety-day period 
which began on December 30, 1983 and 
extends through March 28, 1984. The 
notice also stated that the Government 
of the People's Republic of China is 
obligated under the Bilateral Cotton, 
Wool and Man-Made Fiber Textile 
Agreement of August 19, 1983, if no 
mutually satisfactory solution is reached 
on levels for this category during 
consultations, to limit its exports during 
the twelve-month period following the 
ninety-day consultation period to the 
following: 

Category and Twelve-Month Restraint 
Level? 

317: 6,706,249 square yards 

435: 13,893 dozen 

438: 12,074 dozen 

669: 1,270,611 pounds 

Consultations were held concerning 
these categories March 27-30, 1984, but 
no solution was reached on mutually 
satisfactory limits. The United States 
Government has decided, pending 
further consultations, to control imports 
of cotton, wool and man-made fiber 
textile products in Categories 317, 435, 


1 March 29, 1984—March 28, 1985. 


438, and 669, exported during the 
twelve-month period at the levels 
described above. The United States 
remains committed to finding a solution 
concerning these categories. Should 
such a solution be reached in further 
consultations with the Government of 
the People’s Republic of China, notice 
will be published in the Federal 
Register. 

In the event the limits established for 
the ninety-day period have been 
exceeded, such excess amounts, if 
allowed to enter, will be charged to the 
levels established for the twelve-month 
period. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924) and December 
14, 1983 (48 FR 55607), and December 30, 
1983 (48 FR 57584). 

Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


April 3, 1984. 


Committee for the Implementation of Textile 

Agreements 

Commissioner of Customs, 

Department of the Treasury, Washington, 
DC. 

Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (U.S.C. 1854), pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of August 19, 1983, 
between the Governments of the United 
States and the People’s Republic of China 
and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, as 
amended, you are directed to prohibit, 
effective on April 9, 1984, entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of cotton, wool and man-made fiber textile 
products in Categories 317, 435, 438, and 669, 
produced or manufactured in the People’s 
Republic of China and exported during the 
twelve-month period beginning on March 29, 
1984 and extending through March 28, 1985, in 
excess of the following limits: 


Category and Twelve-Month Restraint 
Limit * 

317: 6,706,249 square yards 

435: 13,693 dozen 

438: 12,074 dozen 

669: 1,270,611 pounds 

Textile products in Categories 317, 435, 438 
and 669 which have been exported to the 
United States during the ninety-day period 
which began on December 30, 1983 shall be 
subject to this directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13, 1982 (47 
FR 55709), as amended on April 7, 1983 (48 FR 


‘The levels have not been adjusted to account for 
any imports exported after March 28, 1984. 
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15175), May 3, 1983 (48 FR 19924) and 
December 14, 1983 (48 FR 55607), and 
December 30, 1983 (48 FR 57584). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to imports 
of cotton, wool and man-made fiber textile 
products from China have been determined 
by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissivner of 
Customs, which are necessary for the 
implementation of such actions, fall within 
the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 

Sincerely, 
Walter C. Lenahan, 
Chairman, Commitiee for the Implementation 
of Textile Agreements. 
[FR Doc. 84-9185 Filed 45-84; 8:45 em] 
BILLING CODE 3510-DR-M 


increasing the Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Sri Lanka 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on April 3, 1984. 
For further information contact Ross 
Arnold, International Trade Specialist 
(202) 377-4212. 


Background 


A CITA directive dated June 16, 1983 
(See 48 FR 28311) established restraint 
limits for specified categories of cotton, 
wool and man-made fiber textile 
products, produced or manufactured in 
Sri Lanka and exported during the 
thirteen-month period which began on 
May 1, 1983. In the CITA directive 
published below the limits for 
Categories 334, 335, 340, 341, 347, 348, 
631, 640 and 641 are being increased by 
the application of carryover and 
carryforward provided under the terms 
of the Bilateral Cotton and Man-Made 
Fiber Textile Agreement of May 10, 1983 
between the Governments of the United 
States and Sri Lanka. To the extent 
used, the carryforward will be deducted 
from the applicable category limits 
during the agreement year which begins 
on June 1, 1984. 

A description of the textile categories 
in terms.of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
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amended on April 7, 1983 (48 FR 15175}, 
May 3, 1983 (48 FR 19924) and December 
14, 1983 (48 FR 55607), and December 30, 
1983 (48 FR 57584). 

Waiter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

Commissioner of Customs, 

Department of the Treasury, Washington, 
DC. 


April 3, 1984. a 

Dear Mr. Commissioner: This directive 
amends, but dees not cancel, the directive of 
June 16, 1983 from the Chairman of the 
Committee for the Implementation of Textile 
Agreements, concerning imports inte the 
United States of certain cotton, wool and 
man-made fiber textile products, produced or 
manufactured in Sri Lanka. 

Effective on April 3, 1984, you are directed 
to increase the restraint limits established for 
the following categories in the directive of 
June 16, 1983 to the limits indicated according 
to the terms of the Bilateral Cotton, Wsool 
and Man-Made Fiber Textile Agreement of 
May 10, 1983 between the Governments of 
the United States and Sri Lanka.' 


1 The. limits have not been 
imports exported after Aprit 30, 1 
® Dozen pairs. 


to. account for any 


The Committee for the Implementation of 
Textile Agreements hag determined that this 
action fails within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. 

Sincerely, 
Walter C. Lenahan, 
Chairman, Committee for the implementation 
of Textile Agreements. 
[FR Doc. 84-0221 Filed 45-84; &45 am] 
BILLING CODE 3510-DP-" 


‘The agreement provides, im part, that (1) within 
the aggregate and group limits. specific limits may 
be exceeded by designated percentages; (2} specific 
limits may be increased by carryover and 
carryforward up to 11 percent of the applicable 
category limit; and (3) administrative arrangements 
or adjustments may be made to resolve minor 
problems arising in the implementation of the 
agreement. 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List 1984; Addition 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


action: Addition to procurement list. 


SUMMARY: This action adds to 
Procurement List 1984 a commodity to 
be produced by workshops for the blind 
and other severely handicapped. 


EFFECTIVE DATE: April 6, 1984. 


ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202. 

FOR FURTHER INFORMATION CONTACT: 
C. W. Fletcher, (703) 557-1145. 


SUPPLEMENTARY INFORMATION: On 
December 9, 1983, the Committee for 
Purchase from the Blind and Other 
Severely Handicapped published a 
notice (48 FR 55157) of proposed 
addition to Procurement List 1984, 
October 18, 1983 (48 FR 48415). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity listed 
below is suitable for procurement by the 
Federal Government under 41 U.S.C. 46- 
48c, 85 Stat. 77. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The action will not have a sericus 
economic impact on any contractor for 
the commodity listed. 

c. The action will result in authorizing 
small entities to produce a commodity 
procured by the Government. 

Accordingly, the following commodity 
is hereby added to Procurement List 
1984: 


Class 4616 


Bag, Drinking Water Storage: 4610-00-268- 
$890. 


C. W. Fletcher, 
Executive Director. 


[FR Doc. 64-9231 Filed 45-84; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Defense Science Board Task Force on 
Atmospheric Cbscuration; Meeting 


The Defense Science Board Task 
Force on Atmospheric Obscuration will 
meet in open session on May 14-15, 
1984, at the Pentagon, Washington, D.C. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

At the meeting on May 14-15, 1984, 
the Task Force will conduct a review of 
recent relevant scientific work and 
develop a framework within which the 
Task Force will meet its responsibility to 
provide expert advise to the Under 
Secretary of Defense for Research and 
Engineering in this subject area. 

Persons interested in attending should 
contact Captain D. M. Alderson, Task 
Force Executive Secretary, Telephone: 
(202) 697-3060. Space will be awarded 
on a first come first served basis. 

April 2, 1984. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

[FR Doc. 84-9193 Filed 4-5-84; 8:45 am] 

BILLING CODE 3810-01-M 


Department of the Army 
Army Science Board; Open Meeting 


In accordance with Section 10{a}(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the committee: Army Science 
Board {ASB}. 

Dates of meeting: Monday- 
Wednesday, April 30, thru May 2, 1984. 

Times: 0830-1700 hours, each day 
(Open}—exact times in each location on 
May 1 to be determined. 

Place: April 30, & May 1, 1984 at Fort 
Bliss, Texas and May 1 & 2, 1984 at Fort 
Hood, Texas. 

Agenda: The Leadership Subpanel of 
the Army Science Board 1984 Summer 
Study on Leading and Manning Army 21 
will meet for briefings and discussions 
as follows: (1) At the Sergeants Major 
Academy in Fort Bliss, on leadership 
development issues; (2) at Fort Hood, on 
unit leadership initiatives in view of the 
Army’s leadership goal. This meeting is 
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open to the public. Any interested 
person may attend, appear before, or file 
statements with the committee at the 
time and in the manner permitted by the 
committee. The Army Science Board 
Administrative Officer, Sally Warner, 
may be contacted for further 
information at (202) 695-3039 or 695- 
7046. 

Sally A. Warner, 

Administrative Officer. 


[FR Doc. 64-9191 Filed 45-84; 8:45 am} 
BILLING CODE 3710-08-M 





Army Science Board; Closed Meeting 


In accordance with Section 10{a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the committee: Army Science 
Board (ASB). 

Dates of meeting: Thursday & Friday, 
April 26 & 27, 1984. 

Times: 0830-1700 hours (Closed}. 

Place: The Pentagon, Washington, 
D.C. 

Agenda: The Army Science Board Ad 
Hoc Subgroup on Nondevelopmental C4 
Items will hold its initial meeting to 
establish the parameters of this study 
effort in regard to the terms of reference 
and to receive information from 
principals in the Army and other 
Services. Briefings and discussions will 
be classified. The purpose of the study is 
to effect an increase in the purchase of 
“off the shelf’ equipment for the Army 
when feasible. This meeting will be 
closed to the public in accordance with 
Section 552b{c) of Title 5, U.S.C., 
specifically subparagraph (1) thereof, 
and Title 5, U.S.C., Appendix 1, 
subsection 10{d). The classified and 
nonclassified matters to be discussed 
are so inextricably intertwined so as to 
preclude opening any portion of the 
meeting. The Army Science Board 
Administrative Officer, Sally Warner, 
may be contacted for further 
information at (202) 695-3039 or 695- 
7046. 

Maria P. Winters, 

Acting Administrative Officer. 
[FR Doc. 84-9192 Filed 4-5-84: 8:45 am} 
BILLING CODE 3710-08-m 


intent To Prepare an Environmental 
impact Statement; Proposed 
Stationing of Seventeenth Active 
Component Division 


AGENCY: Department of the Army, DOD. 


ACTION: Notice of intent to prepare an 
environmental impact statement (EIS). 


SUMMARY: 1. Proposed Action—Pursuant 
to section 102(2)fC) of the National 


Environmental Policy Act of 1969, the 
Department of the Army intends to 
prepare an Environmental Impact 
Statement on the proposed activation 
and stationing of a seventeenth active 
component (AC) division. The proposed 
seventeenth AC division will be 
designed as a Light Infantry Division 
consisting of three (3) Infantry Brigades, 
one (1) Artillery Brigade, one (1) Combat 
Aviation Brigade, and associated 
support units. Total troop strength of the 
Light Infantry Division will be 
approximately 10,000 military personnel. 
This new division will be built 
incrementally, as spaces become 
available from other Army force 
structure actions. The Environmental 
Impact Statement will address 
environmental considerations of the 
various alternatives for stationing the 
seventeenth AC division. The document 
will display direct and indirect 
environmental impacts, both beneficial 
and detrimental. Environmental impact 
will include those affecting air, land, 
water, and biological systems. Social 
and economic impacts will also be 
considered and will include discussion 
of sociological and economic data, 
cultural resources, and strain on 
community services and financial 
resources. Other factors influencing the 
stationing decision include strategic 
positioning, training areas, available 
facilities, and affordability. Activation 
of a seventeenth AC division is part of 
the reexamination of the Army force 
structure with design and structure 
changes to produce a total force with 
greater strategic utility and better force 
balance across the spectrum of conflict. 
By activating a seventeenth AC division, 
the conventional land force, deterrent 
will be strengthened. This affordable 
force structure (accomplished within 
current resources) will provide greater 
tactical and strategic flexibility to 
counter likely contingencies foreseen in 
the future. 

2. Alternatives—various alternatives 
are being developed for consideration in 
stationing a seventeenth AC division. 
The Environmental Impact Statement 
will include an evaluation of the 
environmental and socioeconomic 
impacts on those military bases and 
neighboring communities under 
consideration to possibly receive the 
new division. The following constitutes 
a tentative list of those alternatives to 
be considered in the draft EIS: 

a. No Action. 

b. Stationing of division or a 
component thereof at one or a 
combination of the following 
installations: Fort Benning, GA; Fort 
Campbell, KY; Fort Drum, NY; Fort 
Greely, AK; Fort Lewis, WA; Fort Ord, 
CA; Fort Richardson, AK; and Fort 
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Wainwright, AK. 

3. Scoping Process. 

a. The scoping process, as outlined by 
the Council on Environmental Quality 
regulations (40 CFR 1500-1508) 
implementing NEPA, will be utilized to 
involve federal, state, and local agencies 
and other interested persons. 
Identification of significant matters to be 
addressed in the Environmental Impact 
Statement will be determined through 
the scoping process. Concerned agencies 
and individuals’ views will be obtained 
through personal, telephone, and mail 
contacts. A schedule of public scoping 
meetings to be held in the vicinity of 
those stationing alternatives determined 
to warrant detailed investigation and 
analysis, will be announced locally at a 
later date. 

b. To initiate the formal scoping 
process, interested individuals, 
governmental agencies, and private 
organizations are invited to submit 
information and comments on this 
proposed action for consideration by the 
Army and possible incorporation into 
the Environmental Impact Statement. 
Particularly solicited is information that 
would assist the Army in analyzing the 
potential environmental consequences 
of the proposed action. This includes 
information on other environmental 
studies planned or completed in the area 
of each stationing alternative; issues 
and alternatives which the 
Environmental Impact Statement should 
consider; recommended mitigating 
measures; and major impacts associated 
with the proposed action. 

c. In order that comments regarding 
this proposal are considered in a timely 
manner, all correspondence should be 
received at the address below on or 
before April 25, 1984. Comments or 
questions on issues to be addressed in 
the Environmental Impact Statement 
should be directed to: Mr. James B. 
Hildreth, Mobil District, Corps of 
Engineers, U.S. Army, ATTN: SAMPD- 
EE, P.O. Box 2288, Mobile, AL 36628, 
Telephone (205) 694-4141. 

4. Draft Environmental Impact 
Statement preparation—It is estimated 
that the Draft Environmental Impact 
Statement will be available to the public 
in May 1984, When the Draft 
Environmental Impact Statement is 
completed, a public notice of its 
availability for review will be 
announced in order that interested 
persons may comment on the document. 

That notice will also provide a 
schedule of public hearings to be held at 
convenient locations near those 
stationing alternatives determined to 
warrant detailed investigation and 
analysis, to solicit public response to the 
proposed action. Comments received 
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will be considered in preparation of the 
Final Environmental Impact Statement 
pursuant to Council on Environmental 
Quality and Army regulations. 

Lewis D. Walker, 

Deputy for Environment, Safety and 
Occupational Health. 

{FR Doc. 84-9293 Filed 4-484; 8:58 am] 

BILLING CODE 3710-08-M 


Department of the Navy 


Chief of Naval Operations, Executive 
Panel Advisory Committee; Terrorism 
Task Force; Cancellation of Meeting 


This notice is given to advise of the 
cancellation of the closed meeting of the 
Chief of Naval Operations Executive 
Panel Advisory Committee Terrorism 
Task Force that was originally 
scheduled for April 16, 1984, a notice of 
which was published in the issue of 
March 23, 1984 (49 FR 10978). 


Dated: April 3, 1984. 
William F. Ross, Jr., 
Lieutenant, JAGC, U.S. Naval Reserve Federal 
Register Liaison Officer. 
[FR Doc. 64-9225 Filed 45-84; 8:45 am] 
BILLING CODE 3810-AE-M 


Naval Research Advisory Committee; 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. I), notice is hereby given 
that the Naval Research Advisory 
Committee Panel on Future Training 
Space will meet as indicated below. The 
Future Training Space Panel has been 
split into two subgroups; the first half is 
being referred to as Team A and the 
second half is being referred to as Team 


Team A— 

April 23, 1984—Fleet Air Control and 
Surveillance Facility, Naval Air 
Station, North Island, San Diego, 
California 

April 24, 1984—Cubic Corporation, 
9333 Balboa Avenue, San Diego, 
California; and General Dynamics, 
Electronics Division, 8611 Balboa 
Avenue, San Diego, California 

Team B— 

April 24, 1984—Naval Air Station, 

Whidbey Island, Washington 
Combined Panel— 

April 26, 1984—Headquarters, 
Commander Third Fleet, Pearl 
Harbor, Hawaii 

April 27, 1984—Headquarters, Fleet 
Marine Force Pacific, Camp H. M. 
Smith, Hawaii. 

Sessions of the meeting for Team A 

will commerce at 1:30 p.m. and 


terminate as 3:06 p.m. on April 23, 1984; 
and commence at 8:30 a.m. and 
terminate at 4:30 p.m. on April 24, 1984. 
Sessions of the meeting for Team B will 
commence at 8:30 a.m. terminate at 5:30 
p.m. on April 24, 1984. April 25, 1984 will 
be a travel day for each team. Sessions 
of the meeting for the full Panel will 
commence at 8:45 a.m. and terminate at 
5:30 p.m. on April 26, 1984; and 
commence at 8:30 a.m. and terminate at 
5:30 p.m. on April 27, 1984. All sessions 
of the meeting will be closed to the 
public. 

The purpose of the meeting is to 
receive various briefings relating to the 
current air combat and electronic 
warfare training space problems, and 
predicted training requirements and 
space in the mid-1980s and beyond. 
These matters constitute classified 
information that is specifically 
authorized under criteria established by 
Executive order to be kept secret in the 
interest of national defense and is in 
fact properly classified pursuant to such 
Executive order. The classified and 
nonclassified matters to be discussed 
are so inextricably intertwined as to 
preclude opening any portion of the 
meeting. Accordingly, the Secretary of 
the Navy has determined in writing that 
the public interest requires that all 
sessions of the meeting be closed to the 
public because they will be concerned 
with matters listed in sectiom 552(b)(1) 
of title 5, United States Code. 

For futher information concerning this 
meeting contact: Commander M. B. 
Kelley, U.S. Navy, Office of Naval 
Research (Code 100 N), 800 North 
Quincy Street, Arlington, VA 22217, 
Telephone number (202) 696-4870. 


Dated: April 3, 1984. 
William F. Roos, Jr., 


Lieutenant, JAGC, U.S. Naval Reserve Federal 
Register Liaison Officer. 


[FR. Doc. 84-9224 Filed 45-84; 8:45 am] 
BILLING CODE 3610-AE-M 





DEPARTMENT OF EDUCATION 


National Advisory Counci! on Bilingual 
Education; Hearing 


AGENCY: National Advisory Council on 
Bilingual Education. 


ACTION: Notice of Hearing. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming hearing of the National 
Advisory Council on Bilingual 
Education. Notice of this hearing is 
required under Section 10 (a)(2) of the 
Federal Advisory Committee Act. This 


13739 


document is intended to notify the 
generai public of their opportunity to 
attend. 


DATES: April 24, 1984—Public Hearing— 
9:00 a.m.—4:30 p.m., Public Hearing will 
be held at the: Downtown Sheraton 
Hotel, 500 Canal Street, New Orleans, 
Louisiana 70140. 


FOR FURTHER INFORMATION CONTACT: 
Ramon Ruiz, Designated Federal 
Official, Room 421, Reporter's Building, 
400 Maryland Avenue SW., Washington. 
D.C. 20292 (202-245-2609). 
SUPPLEMENTARY INFORMATION: The 
National Advisory Council on Bilingual 
Education is established under Section 
732(a) of the Bilingual Education Act (20 
U.S.C. 3242). The Council is established 
to advise the Secretary of the 
Department of Education concerning 
matters arising in the administration of 
the Bilingual Education Act and other 
laws affecting the education of limited 
English proficient populations. 

January 11, 1984, in consonance with 
the Council's mission to advise in the 
preparation of regulations under the 
Bilingual Education Act, testimony will 
be heard on the following topics which 
impact on the bilingual community: 

(1) Use of High Technology in 
Bilingual Education. 

(2) Needs of Special Populations. 

(3) Research. 

(4) 1988 Reauthorization. 

Witnesses should notify Mr. Tino 
Ghini at (504) 866-1108 of their intention 
of testifying in New Orleans, Louisiana. 

The following procedures shall be 
observed during the public hearings: 

(1) Witnesses shall be heard on a first 
come basis. 

(2) Witnesses shall limit their 
testimony to twenty minutes. 

(3) All testimony shail be tape 
recorded. 

(4) Exceptions to the aforementioned 
procedures shall be at the discretion of 
the Chairperson. 

Records are kept of all Council 
proceedings, and are available for 
public inspection at the Office of 
Bilingual Education and Minority 
Languages Affairs, Room 421, Reporters 
Building, 400 Maryland Avenue SW., 
Washington, D.C. 20202 from the hours 
of 8:00 a.m.—4:30 p.m. 


Dated: March 29, 1984. 


Jesse M. Soriano, 

Director of Bilingual Education and Minority 
Languages Affairs. 

[FR Doc. 84-9222 Filed 4—84; 8:45 am] 

BILLING CODE 4000-01-M 
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National Advisory Council on Bilingual 
Education; Hearing 


AGENCY: National Advisory Council on 
Bilingual Education. 
ACTION: Notice of hearing. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming hearing of the National 
Advisory Council on Bilingual 
Education. Notice of this hearing is 
required under Section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

DATES: May 5, 1984—Public Hearing— 
9:00 a.m.—4:30 p.m., Public Hearing will 
be held in the St. Paul Sheraton Midway 
Hotel's Auditorium, 400 W. Hamline 
Avenue, St. Paul, Minnesota 55104. 


FOR FURTHER INFORMATION CONTACT: 
Ramon Ruiz, Designated Federal 
Official, Room 421, Reporter's Building, 
400 Maryland Avenue SW., Washington, 
D.C. 20202 (202-245-2600). 


SUPPLEMENTARY INFORMATION: The 
National Advisory Council on Bilingual 
Education is established under Section 
732(a) of the Bilingual Education Act (20 
U.S.C. 3242). The Council is established 
to advise the Secretary of the 
Department of Education concerning 
matters arising in the administration of 
the Bilingual Education Act and other 
laws affecting the education of limited 
English proficient populations. 


January 11, 1984, in consonance with 
the Council's mission to advise in the 
preparation of regulations under the 
Bilingual Education Act, testimony will 
be heard on the following topics which 
impact on the bilingual community: 

(1) Use of High Technology in 
Bilingual Education. 

(2) Needs of Special Populations. 

(3) Research. 

(4) 1988 Reauthorization. 

Witnesses should notify Ms. Mary 
Diaz (612) 296-1060 of their intention of 
testifying in St. Paul, Minnesota. 

The following procedures shall be 
observed during the public hearings: 

(1) Witnesses shall be heard on a first 
come basis. 

(2) Witnesses shall limit their 
testimony to twenty minutes. 

(3) All testimony shall be tape 
recorded. 

(4) Exceptions to the aforementioned 
procedures shall be at the discretion of 
the Chairperson. 

Records are kept of all Council 
proceedings, and are available for 
public inspection at the Office of 
Bilingual Education and Minority 
Languages Affairs, Room 421, Reporters 


Building, 400 Maryland Avenue SW., 
Washington, D.C. 20202 from the hours 
of 8:00 a.m.—4:30 p.m. 


Dated: March 29, 1984. 
Jesse M. Soriano, 
Director, Office of Bilingual Education and 
Minority Languages Affairs. 
[FR Doc. 84-9223 Filed 45-84; 8:45 am} 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Office of Energy Research 


Energy Research Advisory Board; 
Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Public 
Law 92-463, 86 Stat. 770), notice is 
heréby given of the following meeting: 


Name: Energy Research Advisory Board 
{ERAB). 

Date and Time: May 3-4, 1984 from 9 a.m. 
to 5 p.m. 

Place: U.S. Department of Energy, 1000 
Independence Avenue, SW., Room 8E-089, 
Washington, DC 20585. 

Contact: Charles E. Cathey, U.S. 
Department of Energy, Office of Energy 
Research (ER-6), 1000 Independence Avenue, 
SW., Washington, DC 20585, Telephone: 202/ 
252-5444, 

Purpose of the Parent Board: To advise the 
Department of Energy on the overall research 
and development conducted in DOE and to 
provide long-range guidance in these areas to 
the Department. 


Tentative Agenda 


* Presentation of DOF budget 

* Presentation of National Energy Policy Plan 
* Energy Forecasts Overview 

* Scientific Advice in DOE 

* International Energy R&D Cooperation and 

Collaboration 
¢ Energy and Agriculture 
* Clean Coal Utilization 
* Public Comment (10 minute rule) 

Public Participation: The meeting is open to 
the public. Written statements may be filed 
with the Berd either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
items should contact Charles E. Cathey at the 
address or telephone number listed above. 
Requests must be received 5 days prior to the 
meeting and reasonable provision will be 
made to include the presentation on the 
agenda. The Chairperson of the Board is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Transcripts: Available for public review 
and copying at the Freedom of Information 
Public Reading Room, 1E-190, Forrestal 
Building, 1000 Independence Avenue, SW., 
Washington, D.C. between 8 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays. 
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Issued at Washington, DC on April 3, 1984. 
Howard H. Raiken, 
Deputy Advisory Committee Management 
Officer. 
[FR Doc. 84-6486 Filed 45-84; 8:45 am] 
BILLING CODE 6450-01-™ 


Office of Hearings and Appeals 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Energy. 

ACTION: Notice of Implementation of 
Special Refund Procedures and 
Solicitation of Comments. 


sumMARY: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding $268,885.14 in consent order 
funds to members of the public. This 
money is being held in escrow following 
the settlement of enforcement 
proceedings involving Wisconsin 
Industrial Fuel Oil, Inc., a reseller- 
retailer of residual fuel oils located in 
Oak Creek, Wisconsin. 


DATE AND ADDRESS: Comments must be 
filed on or before May 7, 1984 and 
should be addressed to the Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. All 
comments should conspicuously display 
a reference to case number HEF-0199. 


FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, D.C, 20585, (202) 252-2094. 


SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision relates to a consent order 
entered into by Wisconsin Industrial 
Fuel Oil, Inc., which settled allegations 
of possible pricing violations in the 
firm's sales of residual oils to jobber 
customers during the August 19, 1973 
through May 31, 1976 audit period. 

The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
the contents of an escrow account 
funded by Wisconsin Industrial Fuel Oil 
pursuant to the consent order. Under 
these procedures, the firm's customers, 
i.e., jobbers who purchased residual fuel 
oils from Wisconsin Industrial Fuel Oil 
during the audit period, would be able to 
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file claims for refunds from the consent 
order fund. Applications for Refund 
should not be filed at this time. 
Appropriate public notice will be given 
when the submission of claims is 
authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
this proceeding will be available for 
public inspection between the hours of 
1:00 to 5:00 p.m., Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
1E-234, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. 


Dated: March 26, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
March 26, 1984. 


Proposed Decision and Order of the 
Department of Energy 


Implementation of Special Refund 
Procedures 


Name of Firm: Wisconsin Industrial Fuel 
Oil, Inc. 

Date of Filing: October 13, 1983. 

Case Number: HEF-0199. 


Under the procedural regulations of 
the Department of Energy, the Economic 
Regulatory Administration (ERA) may 
request that the Office of Hearings and 
Appeals formulate and implement 
special procedures to make refunds in 
order to remedy the effects of actual or 
alleged violations of DOE regulations. 
See 10 CFR Part 205, Subpart V. The 
Subpart V regulations set forth general 
guidelines by which the Office of 
Hearings and Appeals may formulate 
and implement a plan of distribution for 
funds received as a result of an 
enforcement proceeding. The Subpart V 
process is intended to be used in 
situations where the DOE is unable 
readily to ascertain the persons who 
may be eligible to receive refunds as a 
result of enforcement proceedings or the 
amounts that such persons should 
receive. See Office of Enforcement, 9 
DOE {]82,553 (1982). 

Pursuant to the provisions of Subpart 
V, on October 13, 1983, the ERA filed a 
Petition for the Implementation of 
Special Refund Procedures in 
connection with a consent order entered 
into with Center Fuel Company through 
its wholly-owned subsidiary Wisconsin 


Industrial Fuel Oil, Inc. (Industrial Oil). 
Industrial Oil is a “reseller-retailer’;’ of 
residual fuel oils as that term was 
defined in 10 CFR § 212.31, and is 
located in Oak Creek, Wisconsin. A 
DOE audit of the firm's records revealed 
possible pricing violations in the firm's 
sales of Nos. 4, 5, and 6 oil to its 
customers during the period August 19, 
1973 through May 31, 1976 (the audit 
period). On March 20, 1980, Industrial 
Oil and the DOE entered into a consent 
order in which the firm agreed to pay 
$400,000 in order to settle all claims and 
disputes between Industrial Oil and the 
DOE regarding the firm's sales of these 
residual fuel oils during the audit period. 
According to the consent order, the 
alleged overcharges affected two classes 
of customers. Two separate processes 
were established in the consent order 
for refunding these monies to the firms 
that were allegedly injured. First, 
$131,114.86 is being refunded directly by 
Industrial Oil through cash payments or 
credit memoranda to industrial and 
institutional customers. The remaining 
$262,885.14, which represents alleged 
overcharges to the jobber class of 
purchaser, will be deposited into a DOE 
escrow account by Industrial Oil. Under 
the consent order, Industrial Oil must 
make monthly payments of $4,481.42 
over a five year period, ending March 
20, 1985. To date, more than $200,000 has 
been received from Industrial Oil. This 
Decision concerns the distribution of the 
entire escrow fund. 

During the audit of Industrial Oil, 
eight first purchasers were identified by 
the DOE as having been allegedly 
overcharged. The DOE audit file does 
not provide conclusive evidence as to 
the identity of refund recipients or the 
amount of money they should receive in 
a Subpart V proceeding. See Armstrong 
and Associates/City of San Antonio, 10 
DOE 485,050 (1983) at 88,259. As the 
discussion in the Armstrong case 
indicates, material in DOE audit files 
represent a only preliminary 
determinations, and does not 
necessarily reflect actual overcharges. 
However, it is reasonable to usé the 
information contained in the audit file 
for guidance, especially in this type of 
case where the audit was apparently 
focused on a limited group of injured 
customers. In previous cases of this 
type, we have proposed that the funds in 
the escrow account be apportioned 
among the customers identified in the 
audit. see, e.g., Bob’s Oil Co., No. HEF- 
0039 (December 12, 1983) (Proposed 
Decision), 48 FR. 56,433 (December 21, 
1983). These customers, together with 
the portion of the escrow account the 
consent order attributed to each are set 
forth in the table below. 


& Petroleum, 6111 E. Skelly Drive, 


94,967.55 
1,599.87 
1,121.25 

22,881.60 


91,910.32 
13,409.30 


21,500.06 


On the basis of the information in the 
record at this time, we are inclined to 
distribute the money in the Industrial 
Oil escrow account to the customers 
indicated above in the amounts 
specified. In view of the relatively small 
amount of money involved in this 
proceeding, and since the record 
indicates that these firms are the parties 
most likely to have been injured by 
Industrial Oil’s pricing practices, we 
have tentatively decided that this would 
be the most equitable and efficient 
method of accomplishing restitution. We 
recognize, however, that other parties 
not identified by the DOE audit may be 
entitled to a portion of the consent order 
fund. If additional meritorious claims 
are filed, the appropriate amount of 
refund to each firm will be determined 
after analyzing those claims. 

In order to obtain a refund, each of the 
firms will be required to file a refund 
application in which it certifies to the 
Office of Hearings and Appeals the 
amount of its purchases from Industrial 
Oil during the audit period and that 
there has been no change in ownership 
of the refund applicant since that time. If 
there has been a change in ownership, 
we will determine which owner is 
entitled to the refund. In addition, a firm 
that requests a refund of $25,000 or less 
will be relieved of the requirement to 
demonstrate that it did not pass through 
the effects of the alleged overcharges to 
its customers.* See, e.g., Enterprise 


*In previous decisions concerning special refund 
proceedings, we have generally required a party 
claiming a portion of a consent order fund who is 
not a consumer to demonstrate that it did not pass 
through the effects of the overcharges to its 
customers. However, we have also stated in our 
prior decisions that a party that purchased a 
relatively small amount of product need not make 
such a showing. See Office of Special Counsel 
(Tenneco), 9 DOE { 82,538 at 85,202-05 (1982); Office 
of Enforcement (Lyon County Cooperative), 10 DOE 
4 85,016 (1982). This is based on our finding that 
small businesses with a relatively low level of sales 
may well not have maintained a sophisticated 
record keeping system and would otherwise be 
unable to apply for a refund. Also, in many cases 

Continued 
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Products Company, 10 DOE { 85,017 
(1982); Tenneco Oil Co./Mid-Continent 
Systems, Inc., 10 DOE { 85,009 (1982). 

In the event that money remains after 
all claims are disposed of, undistributed 
funds could be distributed in various 
ways. For example, they could be 
deposited into the miscellaneous 
receipts account of the United States 
Treasury or be distributed to the state or 
the county where the Industrial Oil sales 
were apparently made, provided the 
state or county files a plan with this 
Office to use these funds for an energy 
related project which meets with our 
approval. See Worldwide Energy Corp., 
11 DOE { 85,023 (1983). However, it is 
premature to decide this issue now, 
since we do not know how much, if any, 
money will remain unclaimed. We 
therefore reserve judgment on this issue. 

It is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Wisconsin 
Industrial Fuel Oil, Inc. pursuant to the 
Consent Order executed on March 20, 
1980 will be distributed in accordance 
with the foregoing determination. 


(FR Doc. 64-0326 Filed 4-56-84; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Decisions and Orders; 
Week of March 19 Through March 23, 
1984 


During the week of March 19 through 
March 23, 1984, the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
other relief filed with the Office of 
Hearings and Appeals of the ; 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeal 
Ginsburg, Feldman & Bress, 3/23/84, HFA- 
0208 


Ginsburg, Feldman & Bress filed an Appeal 
from a denial by the Office of Special 


the cost of compiling the information could exceed 
the potential refund amount. Therefore, in order to 
advance the restitutionary objectives of the Subpart 
V process, we have adopted a threshold below 
which applicants do not have to submit any further 
evidence of injury. See Office of Special Counsel 
(The Charter Co.}, 10 DOE { 85,039 at 88,166-67. A 
number of factors are taken into consideration in 
setting the threshold amount, including purchase 
volumes and the size of the refund. See Office of 
Special Counsel (Tenneco), 9 DOE { 82,538 at 
85,203-05 {1982}; Office of Enforcement (Vickers), 8 
DOE { 82,597 at 85,396 (1918). In this case, because 
the information contained in the DOE audit files did 
not reveal volume figures, we have established a 
threshold level based on the claimant's potential 
refund amount. This amount was determined by 
consideration of the same type of factors considered 
in setting purchase volume thresholds. See Office of 
Enforcement (Sid Richardson), 10 DOE { 85,056 at 
88,275-76 (1983). 


Counsel of the Economic Regulatory 
Administration of a Request for Information 
which the firm had submitted under the 
Freedom of Information Act (the FOIA). In 
considering the Appeal, the DOE found that 
the requested document was properly 
withheld by the Denying Official. The 
document at issue was recently sought 
through the civil discovery process in a 
United States District Court and found to be 


covered by the deliberative process, attorney- 


client, work product and investigative 
privileges encompassed by Exemptions 5 and 
7(A) of the FOIA. The Court's determination 
was based on examination of an index 
almost identical to the index on which the 
Denying Official relied in his initial 
determination, and an in camera review of 
the document. In view of the fact that the 
standard applied by the federal court in the 
discovery context to determine whether to 
release a document that falls within the 
privileges encompassed by the above FOIA 
exemptions is more lenient than the standard 
applied in the FOIA context, the OHA 
concluded that the requested document was 
properly withheld. The Appeal was therefore 
denied. 
Remedial Orders 
Atlantic Richfield Company, 3/22/83, DRO- 
0193, HRZ-0132, HRZ-0139. 

Atlantic Richfield Company (ARCO) 
objected to a Proposed Remedial Order 
(PRO) that the Office of Special Counsel for 
Compliance (OSC) issued to the firm on May 
1, 1979. In the PRO, OSC alleged that Arco 
charged prices in first sales of crude oil 
which exceeded those permitted by the 
applicable regulations at 10 C.F.R. Part 212, 
Subpart D. After considering Arco's 
objections, the OHA concluded that the PRO, 
with certain modifications, should be issued 
as @ final Remedial Order of the Department 
of Energy. In the decision, the OHA 
additionally denied two OSC motions to 
stride material in Arco’s Statement of Legal 
Objections. 

Major determinations made in the decision 
include: {1) That the Office of Hearings and 
Appeals has the authority to adjudicate 
enforcement proceedings; (2) that the PRO 
issued to Arco was sufficiently specified to 
satisfy the requirements of both the 
applicable procedural regulations and due 
process; (3) that production units within a 
single lease recognized by the Louisiana 
Office of Conservation (“LOC single lease 
units”) may not be treated as separate 
“properties” pursuant to the original property 
definition at 10 CFR 212.72; (4) that separate 
reservoirs within a single lease may not be 
treated as separate properties pursuant to the 
original property definition; (5) that LOC 
single lease units may, under certain 
circumstances, be treated as separate 
properties pursuant to the severance tax 
exception to the property definition 
articulated in FEA Ruling 1977-1, 42 FR 3628 
(1977), and FEA Ruling 1977-2, 42 FR 4409 
(1977); (6) that the royalty owner 
accountability exception to the property 
defination articulated in Rulings 1977-1 and 
1977-2 does not require the base lease to set 
forth explicitly the obligation to account 
separately to royalty owners holding 
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interests in identified portions of the 
premises and does not require the base lease 
to delinate each portion of the premises 
subject to separate royalty accounting; (7) 
that Ruling 1977-2 is valid insofar as it does 
not permit multiple lease production units 
created before February 1, 1976, to qualify for 
the-stripper well exemption immediately 
upon formation; (6) that OSC property relied 
upon official production reports Arco filed 
with state agencies to determine the number 
of producting wells on two premises Arco 
treated as stripper well leases; (9) that Arco 
used improper posted prices on twelve 
leases; (10) that Arco was, for each of three 
leases, entitled to offset undercharges 
determined by OSC in its audit against the 
overcharges for that iease to determine its 
liability; and (11) that all refunds Arco would 
make would be distributed pursuant to 
special refund proceedings to be convened 
under 10 CFR Part 205, Subpart V. 


Kelly Trading Corporation, 3/23/84, HRO- 
0117 : 

Kelly Trading Corporation, a crude oil 
reseller, filed a Notice of Objection to a 
Proposed Remedial Order that the Economic 
Regulatory Administration issued to its on 
January 6, 1983. In the PRO, the ERA alleged 
that during the period January through 
December 1980, Kelly resold crude oil at 
prices in excess of those permitted by 10 CFR 
Part 212, Subpart L. Because the firm failed to 
file a Statement of Objections as required by 
10 CFR 205.196, the OHA dismissed the 
Notice of Objection and issued the PRO, as 
modified, as a final Remedial Order of the 
Department of Energy. The modification to 
the PRO specified that the ERA should file a 
Petition for Implementation of Special Refund 
Procedures under 10 CFR Part 205, Subpart V, 
for the distribution of the Kelly overcharges 
of $360,988 plus interest. 


Walter J. Scott/& Benjamin J. Agajanian, Oil 
Producers, William J. Scott, Walter J. 
Scott d/b/a/ Scott Oil Co., 3/21/84, 
HRO-0065, HRO-0066, HRO-0067 

Scott/Agajanian, William J. Scott and Scott 

Oil Company objected to Proposed Remedial 

Orders which the Los Angeles office of the 

DOE’s Economic Regulatory Administration 

issued to them on June 4, 1982. In the 

Proposed Remedial Orders, the ERA found 

that the firms had improperly combined 

production from several leases in certifying 
that specific leases qualified for the stripper 
well exemption. In analyzing the firms’ 
objections, the OHA rejected the argument 
that documents which transferred multiple 
leases to the firms created single “properties” 
and that these “properties” qualified as 
stripper well properties. The method of 
transferring title to an oil and gas lease was 
not determinative in defining a property for 
purposes of the crude oil pricing regulations. 

The DOE therefore concluded that the 

Proposed Remedial Orders should be issued 

as final Orders. 


Motions for discovery 


Department of Interior, Plateau, Inc., 3/20/84, 
HED-0192, HEH-0192, HED-0190, HEH- 
0190 





Federal Register / Vol. 49, No. 68 / Friday, April 6, 1984 / Notices 


The Department of Interior and Plateau, 
Inc. filed Motions for Evidentiary Proceedings 
in connection with an Application for 
Exception submitted by the DOE which 
requested retroactive exception relief from 
certain provisions of the DOE crude oil 
pricing regulations pertaining to DOE's sales 
of federal royalty crude oil to Plateau. On 
January 18, 1984, the OHA convened a 
conference and requested that the parties 
enter into stipulations resolving as many 
outstanding discovery requests as possible. 
The parties entered into a stipulation and on 
March 5, 1984, the OHA held oral argument 
on remaining disputed discovery items and 
ruled on both parties’ motions. The Decision 
and Order sets forth the rulings of the 
Presiding Officer. 


Vessels Gas Processing Company/Vessels 
Gas Processing, Lid.; Halliburton 
Company, 3/22/84, HRD-0135, HRH- 
0135, HRH-0163 


Vessels Gas Processing Company/ Vessels 
Gas Processing, Ltd. (Vessels) filed a Motion 
for Discovery on May 25, 1983. Vessels and 
Halliburton Company (Halliburton) filed 
Motions for Evidentiary Hearing on May 25, 
1983 and on September 12, 1983. These 
motions were filed in connection with 
Vessels’ and Halliburton’s respective 
Statements of Objections to an amended 
Proposed Remedial Order that was issued 
jointly to the firms on June 24, 1983 by the 
Economic Regulatory Administration. In 
considering Vessels’ discovery motion, the 
DOE determined that Vessels had not laid a 
proper basis for the admissions, 
contemporaneous construction discovery, 
administrative record discovery, and audit- 
related discovery sought by the firm. With 
respect to the motions for evidentiary 
hearing, the DOE determined that there were 
no genuine disputed issues of fact for which 
an evidentiary hearing should be convened. 
The Motion for Discovery and Motions for 
Evidentiary Hearing were therefore denied. 


Refund Applications 


Aluminum Company of America/Tenneco Oil 
Co.; Aluminum Company of America/ 
Controller of the State of California, 3/ 
27/84, RF4-1, RF4-2 

Tenneco Oil Co. filed an application for 
refund seeking the monies that Aluminum Co. 
of America (Alcoa) paid into an escrow 
account pursuant to a consent order with the 

DOE to settle alleged price violations in 

Alcoa’s sales of natural gas liquids during the 

period September 1973 through December 

1978. Tenneco claimed a refund equal to the 

entire amount of the escrow account funds on 

the grounds that the firm was the only direct 
purchaser of the NGLs sold by Alcoa during 
the consent order period, and that it has 
banked costs in excess of the consent order 
funds. In this Decision, the DOE found that 
for a major portion of the NGLs, Alcoa's 

prices exceed market average prices. As a 

result, Tenneco incurred excess costs in its 

purchases of NGLs from Alcoa which were 
far greater than the amount of the consent 
order funds. The DOE concluded that 

Tenneco was competitively injured, and 

granted the firm's claim to the entire amount 

of the Alcoa escrow account. 


The State of California applied for a 
portion of the refund monies on behalf of 
California end-users and consumers of NGL 
products. Since Tenneco demonstrated that it 
should receive the full amount of the consent 
order funds available, California’s request 
was denied. 


Belridge Oil Company/Nebraska, Virginia, 
3/21/84, RQ8-34, RQ8-49 

The Office of Hearings and Appeals 
granted refunds to the States of Nebraska 
and Virginia after approving proposed plans 
for the utilization of a portion of the funds 
remitted to the DOE pursuant to a consent 
order with Belridge Oil Company. Nebraska 
plans to use its share of the consent order 
funds to create an audiovisual presentation 
addressing statewide energy consumption 
patterns since 1960. Virginia will devote its 
share of the refund to its Used Oil Recycling 
Project. 


Belridge Oil Company/Tennessee, Palo Pinto 
Oil & Gas/Tennessee, Standard Oil 
Company (Indiana)/Tennessee, Belridge 
Oil Company/West Virginia, Standard 
Oil Company (Indiana)/West Virginia, 
12/20/83,.RQ8-37, RQ5-38, RQ2Z1-39, 
RQ8-41, RQ21-36 

The States of Tennessee and West Virginia 
submitted proposed refund utilization plans 
in response to three determinations 
establishing second-stage procedures and 
permitting states to apply for disbursement of 
funds remitted to DOE escrow accounts 
pursuant to consent orders entered into with 

Belridge Oil Company, Belridge Oil Co., 11 

DOE {85,197 (1983), Palo Pinto Oil & Gas, 

Palo Pinto Oil & Gas, 11 DOE { 85,034 (1983) 

and Standard Oil Company (Indiana) 

(Amoco), Standard Oil Co. (Indiana), 11 DOE 

185,185 (1983). Tennessee proposed creation 

of an Energy Management Investment Loan 

Program (EMILP) that would be a revolving 

fund to provide loans for conservation 

measures to new industries with announced 
plans to locate in Tennessee and existing 
industries in the state. The plan submitted by 

West Virginia provided that the money be 

spent to convert the heating units at a long- 

term care facility from using natural gas to 
using coal. The DOE determined that both 
states’ plans should be disapproved because 
they would provide only attenuated benefits 
to the groups of beneficiaries who were 
intended to be recompensed by the Amoco 

and Belridge refund proceedings, i.e. 

consumers of motor gasoline and middle 

distillates. Consequently, the states’ second- 
stage refund applications were dismissed 
without prejudice to submission of new 
proposed restitutionary plans for use of these 
funds. 


Standard Oil Company (Indiana)/Asher Oil 
& Gas Co., Heilig Oil Co., 3/20/84, RF21- 
12287, RF21-12288 

The DOE issued a Decision and Order 
concerning two Applications for Refund filed 
by wholesalers of Amoco motor gasoline. 

Both of these firms elected to apply for a 

refund based upon the presumption of injury 

and the formulae outlined in Office of Special 

Counsel, 10 DOE { 85,048 (1982). In 

considering these applications, the DOE 

concluded that each of the two applicants 
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should receive a refund based upon the total 
volume of their Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding total $2,420. 


Standard Oil Company (Indiana)/Georgia, 
Belridge Oil Company/Georgia, 
Standard Oil Company (Indiana)/ 
Michigan, 3/21/84, RQ21-43, RQ8-64, 
RQ21-47 

The States of Georgia and Michigan filed 
proposed refund utilization plans with the 

Office of Hearings and Appeals in response 

to two determinations establishing second- 

stage procedures and permitting states to 
apply for the disbursement of funds remitted 
to DOE escrow accounts pursuant to consent 
orders entered into with Belridge Oil 

Company, Belridge Oil Co., 11 DOE { 85,197 

(1983), and Standard Oil Company (Indiana) 

(Amoco), Standard Oil Co. (Indiana), 11 DOE 

{ 85,185 (1983). Georgia proposed to use its 

share of the Amoco and Belridge funds to 

purchase octane-testing machines, expand 
existing state programs providing grants non- 
profit agencies that operate rural 
transportation services, provide technical 
assistance to the state’s Solar Energy and 

Energy Conservation Bank, purchase devices 

that measure alcohol content in the breath of 

suspected drunk drivers, and purchase 
automated blood/alcohol content gas 
chromatographs. Michigan planned to use its 

Amoco funds for programs to time traffic 

signals throughout the state to improve traffic 

flow, establish speed monitoring stations at 
strategic points along Michigan’s trunklines 
where the speed limit is 55 miles per hour, 
develop a state-wide ridesharing promotional 
program and fund six to ten additional local 
ridesharing offices, provide assistance to 
small vehicle fleet operators to reduce their 
energy use through better fleet management, 
provide a program for local governments to 
train trainers who will then conduct classes 
on conservative driving on a regular basis for 
the general public, update and revamp 

Michigan’s data sytems for monitoring 

gasoline supplies and its contingency plans 

for a gasoline shortage, engage in media 
promotion designed to inform state fuel oil 
furnace users of the advantages of 
improvements in fuel oil furnace efficiency, 
train fuel oil dealers and furnace service 
companies to perform tune-ups, safety 
checks, and retrofits and provide low- or no- 
cost tune-ups and safety checks to improve 
furnace efficiency. The DOE determined that 
both states’ plans should be approved 
because the programs to be funded would 
benefit the targeted groups, e.g., motor 
gasoline and middle distillate consumers. In 
addition, each state's proposal effects an 
equitable split between programs benefitting 
motor gasoline and middle distillate 
consumers. Consequently, refunds of $627,346 
and $2,084,536 were approved for Georgia 
and Michigan, respectively. 

Standard Oil Company (Indiana), Knutsen 
Oil Company, Harms Oil Company, 
Rollin Oil Company, Gregson Oil 
Company, 3/20/84, RF21-12274, RF21- 
12275, RF21-12276, RF21-12277 

The DOE issued a Decision and Order 
concerning four resellers of Amoco aviation 
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gasoline. All of these firms elected to apply 
for a refund based upon the presumption of 
injury and formulae outlined in Standard Oil 
Company (Indiana)/Bismark Airport, 11 DOE 
{ 85,201 (1983). In considering these 
applications, the DOE concluded that each of 
the four applicants should receive a refund 
based upon the total volume of their Amoco 
aviation gasoline purchases. The refunds 
granted in this proceeding total $723. 
Vickers Energy Corporation, Zephyr, Inc., 3/ 
19/84, RR1-4 

Zephyr, Inc., a motor gasoline reseller and 
retailer, filed a petition for reconsideration of 
a Decision and Order that granted the firm a 
partial refund based on its purchases of 
Vickers motor gasoline during the period 1976 
through 1979. That refund was limited to the 
small claims threshold figure of 50,000 gallons 
per month. Vickers Energy Corporation/ 
Zephyr, Inc., 10 DOE { 85,102 (1983). In its 
petition fer reconsideration, Zephyr provided 
sufficient data regarding its purchases of 
motor gasoline from Vickers and other 
suppliers to permit a thorough analysis of the 
extent to which the firm was injured by 
alleged overcharges by Vickers. After 
considering the firm's submission, the DOE 
granted Zephyr an additional refund for 
eligible Vickers gasoline purchases in excess 
of the small claims threshold refund that was 
previously granted to the firm. 


Dismissal 
The following submission was dismissed: 
Wellen Oil, Inc. & T. W. Oil, Inc., HRH-0011 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


Dated: March 30, 1984. 
Thomas O. Mann, 


Acting Director, Office of Hearings and 
Appeals. 


[FR Doc. 64-9325 Filed 45-84; 8:45 am} 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


(LOPTS-59152) TSH-FRL #2558-5) 
Certain Chemicals; Premanufacture 
Exemption Applications 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5 (a) or (b) of the 


Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA’s final rule published in the 
Federal Register of May 13, 1983 (48 FR 
21722. This notice, issued under section 
5(h)(6)) of TSCA, announces receipt of 
two applications for exemptions, 
provides a summary, and requests 
comments on the appropriateness of 
granting each of the exemptions. 

DATE: Written comments by: April 23, 
1984. : 
ADDRESS: Written comments, identified 
by the document control number 
“{OPTS-59152]” and the specific TME 
number should be sent to: Document 
Control Officer (TS—793), Information 
Management Division, Office of Toxic 
Substances, Office of Pesticides and 
Toxic Substances, Environmental 
Protection Agency, Rm. E-409, 401 M 
Street, SW, Washington DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Wendy Cleland-Hamnett, Chemical 
Control Division (TS-794), Office of 
Toxic Substances, Office of Pesticides 
and Toxic Substances, Environmental 
Protection Agency, Rm. E-216, 401 M 
Street, SW, Washington, DC 20460. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TME received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address. 


TME 84-42 


Close of Review Period. May 6, 1984. 
Manufacturer. Texaco Chemical 
Company. 
Chemical. (S) Propoxylated 
polyoxypropylenediamine. 
Use/Production. (S) A component in 
making flexible polyurethane foam. 
Prod. range: 60,000 lbs/18 months. 
Toxicity Data. No data on the TME 
substance submitted. : 
Exposure. Manufacture, processing 
and distribution: a total of 150 workers. 
Environmental Release/Disposal. 
Disposal by incineration or a licensed 
chemical waste disposal company. 


TME 84-43 


Close of Review Period. May 11, 1984. 

Manufacturer. Confidential. 

Chemical. (G) Unsaturated amino 
ester salt. 

Use/Production. (G) Chemical 
intermediate. Prod. range: Confidential. 
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Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 
Dated: 4/2/84 
V. Paul Fuschini, 
Acting Director, Information Management 
Division. 
(FR Doc. 84-9082 Filed 45-84; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-51513; TSH-FRL 2558-6] 


Certain Chemicals; Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summMany: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13, 1983 (48 FR 21722). this notice 
announces receipt of sixteen PMNs and 
provides a summary of each. 


DATES: Close of Review Period: 

PMN 84-525, 84-526, 84-527 and 84- 
528—June 20, 1984. 

PMN 84-529, 84-530 and 84-531—June 
23, 1984. 

PMN 84-532, 84-533 and 84-534—June 
24, 1984. 

PMN 84-535, 84-536 and 84-537—June 
25, 1984. 

PMN 84-538, 84-539 and 84-540—June 
26, 1984. 

Written comments by: 

PMN 84-525, 84~526, 84-527 and 84- 
528—May 21, 1984. 

PMN 84-529, 84-530 and 84-531—May 
24, 1984. 

PMN 84-532, 84-533 and 84~534—-May 
25, 1984. 

PMN 84-535, 84-536 and 84-537—May 
26, 1984. 

PMN 84-538, 84-539 and 84-540—May 
27, 1984. 
ADDRESS: Written comments, identified 
by the document control number 
“[OPTS-51513]” and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Chemical 
Information Branch, Information 
Management Division, Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-409, 401 M St., SW., 
Washington, DC 20460 (202-382-3532). 
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FOR FURTHER INFORMATION CONTACT: 
Wendy Cleland-Hamnett, Chemical 
Control Division (TS-794), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. E-216, 401 M St., 
SW., Washington, DC 20460 (202-382- 
3729). 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-~107 at the above 
address. 


PMN 84-525 


Importer. Confidential. 

1Chemical. (G) Sulfo substituted 
phenyl azonaphthy! dye. 

Use/Import. (S) Industrial colorant for 
paper. Import range: Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Processing: dermal, a total 
of 3 persons/plant. 

Environmental Release/Disposal. 
Disposal by waste water treatment 
facility. 


PMN 84-526 


Importer. Confidential. 

Chemical. (G) Sulfopheny! azo 
naphthyl dye. 

Use/Import. (S) Industrial colorant for 
paper. Import range: Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Processing: dermal, a total 
of 3 persons/plant. 

Environmental Release/Disposal. 
_ Disposal by waste water treatment 
facility. 
PMN 84-527 


Manufacturer. Confidential. 
Chemical. (G) Unsaturated amino 
alkyl ester salt. 

Use/Production. (G) Chemical 
intermediate. Prod. range: Confidential. 
Toxicity Data. No data submitted. 

Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 


PMN 84-528 


Manufacturer. Confidential. 

Chemical. (G) Polyamino ester salt. 

Use/Production. (G) Water treating 
chemical. Prod. range: Confidential. 

Toxicity Data. BOD as COD, BODs: 
21%, BODio: 22%, BODi4: 27%, BODz0: 
30%; COD of 100 parts per million: 135 
mg/L, LCso 96 hr (fathead minnow): 0.80 
mg/L; LCso 96 hr (fathead minnow in the 
presence of suspended solids): 20.5 mg/ 
z 


Exposure. Confidential. 


Environmental Release/Disposal. 
Confidential. 


PMN 84-529 


Manufacturer. The Southland 
Corporation. 

Chemical. (G) Mixed mono and di- 
amides of an organic acid. 

Use/Production. (G) Lube additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 10 
workers, up to 2 hrs/da, up to 15 da/yr. 

Environmental Release/Disposal. 15 
to 40 kg/batch released to water. 
Disposal by publicly owned treatment 
works (POTW) and approved landfill. 


PMN 84-530 


Manufacturer. Confidential. 

Chemical. (G) Polyester polymer 
derived from glycols and cyclic and 
alkyl dicarboxylic acids. 

Use/Production. (G) Raw material for 
coatings. Prod. range: Confidential. 

Toxicity Data. No date submitted. 

Exposure. Manufacture: dermal, a 
total of 48 workers, up to 23 hrs/da, up 
to 52 da/yr. 

Environmental Release/Disposal. 2— 
3 kg/yr released. 


PMN 84-531 


Importer. Huels Corporation. 

Chemical. (G) Cyanoethylated 
isophoronediamine. 

Use/Import. (S) Hardener for epoxy 
type coatings on metals and concrete. 
Prod. range: 4,000—20,000 kg/yr. 

Toxicity Data. Acute oral: 2,600 mg/ 
kg; Irritation: Skin—Moderate, Eye- 
Extreme; Ames Test: Non-mutagenic. 

Exposure. Processing: dermal. 

Environmental Release/Disposal. No 
data submitted. 


PMN 84-532 


Manufacturer. Confidential. 

Chemical. (G) Polyesterimide resin. 

Use/Production. (G) Intermediate for 
electrical insulation coatings. Prod. 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-533 


Manufacturer. Confidential. 

Chemical. (G) Acrylated urethane— 
polyester/polyether backbone. 

Use/Production. (S) Industrial printing 
plates and electronics coating. Prod. 
range: Confidential. 
_ Toxicity Data. Acute oral: 5.0 g/kg; 
Acute dermal: 2.0 g/kg; Irritation: Skin— 
Minimal, Eye—Minimal; Inhalation: 
Negative. 
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Exposure. Manufacture: dermal, a 
total of 3 workers, up to 1 hr/da, up to 
150 da/yr. 

Environmental Release/Disposal. No 
release. 


PMN 84-534 


Manufacturer. Confidential. 

Chemical. (G) Polyaminoamide. 

Use/Production. (G) Chemical 
intermediate. Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-535 


Manufacturer. Confidential. 

Chemical. (G) Alkali metal 
polycarboxylate. 

Use/Production. (G) Component of 
industrial and consumer products. Prod. 
range: Confidential. 

Toxicity Data. Acute oral: > 5,000 
mg/kg; Acute dermal: > 2,000 mg/kg; 
Irritation: Skin—Non-irritant, Eye— 
Slight; Inhalation: Negative; Ames Test: 
Non-mutagenic; Skin sensitization: Non- 
sensitizer; LCso 48 hr (Daphnia magna): 
360 mg/L; ECso 48 hr (Daphnia magna): 
216 mg/L. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-536 


Manufacturer. Confidential: 

Chemical. (G) Short oil coconut alkyd 
resin based on phthalic anhydride and 
mixed polyols. 

Use/Production. (G) Polymeric binder 
for industrial baking finishes. Prod. 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: a total of 5 
workers. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-537 


Manufacturer. Confidential. 
Chemical. (G) Unsaturated amino 
ester salt. 

Use/Production. (G) Chemical 
intermediate. Prod. range: Confidential. 
Toxicity Data. No data submitted. 

Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 


PMN 84-538 


Manufacturer. Confidential. 

Chemical. (G) 
Disubstitutedsulfamoylcarbomonocycle 
azo substitute naphthalene sulfonic 
acid. 
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Use/Production. {G) Contained and 
open, nondispersive use. Prod. range: 
Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: a total of 33 
workers. 

Environmental Release/Disposal. 
Confidential. Disposal by navigable 
waterway. 


PMN 84-539 


Manufacturer. Confidential. 

Chemical. (G) Pentacoordinate 
siliconate. 

Use/Production. (G) Curative for 
adhesives. Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-540 
Importer. Confidential. 


Chemical. (G) Siloxanes and silicones, 


dimethyl, methylfluoroalkyl. 

Use/Import. (G) Paint additive, open, 
non-dispersive use. Import range: 
Confidential. 

Toxicity Data. Acute oral: > 20 ml/ 
kg; Irritation: Skin—Nonirritant, Eye— 
Non-irritant. 

Exposure. Processing: dermal, a total 
of 5 workers. 

Environmental Release/Disposal. No 
release. Disposal by approved waste 
disposal facility. 

Dated: April 2, 1984. 

V. Paul Fuschini, 

Acting Director, Information Management 
Division. 

[FR Doc. 84-9083 Filed 44-84; 8:45 am] 

BILLING CODE 6560-50-M 


[OPTS-51512; TSH-FRL 2555-7] 
Certain Chemicals; Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(a)(1) of the Toxic 


Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13, 1983 (48 FR 21722). This notice 
announces receipt of twenty-nine PMNs 
and provides a summary of each. 
DATES: Close of Review Period: 

PMN 84-496, 84-497, 84-498, 84499 
and 84-500—June 13, 1984. 


PMN 84-501, 84-502 and 84-503—June 
16, 1984. 

PMN 84-504, 84-505 and 84-506—June 
17, 1984. 

PMN 84-507, 84—508, 84-509, 84-510, 
84-511, 84-512 and 64-513—June 18, 
1984. 

PMN 84-514, 84-515, 84-516, 84-517, 
64-518, 84-519, 84-520, 84-521, 84-522, 
84-523 and 84-524—June 19, 1984. 

Written comments by: 

PMN 84-496, 84-497, 84-498, 84-499 
and 48-500—May 14, 1984. 

PMN 84-501, 84-502 and 84-503—May 
17, 1984. 

PMN 84-504, 84-505 and 84-506—May 
18, 1984. 

PMN 84-507, 84-508, 84-509, 84-510, 
84-511, 84-512 and 84-513—May 19, 
1984. 

PMN 84-514, 64-515, 84-516, 84-517, 
84-518, 84-519, 84-520, 84-521, 84-522, 
84-523 and 84-524—May 20, 1984. 
ADDRESS: Written comments, identified 
by the document contro] number 
“{OPTS-—51512]” and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Chemical 
Information Branch, Information 
Management Division, Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-409, 401 M St., SW., 
Washington, DC 20460 (202-382-3532). 
FOR FURTHER INFORMATION CONTACT: 
Margaret Stasikowski, Acting Chief, 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E--216, 401 M St., SW., Washington, DC 
20460 (202-382-3729). 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address. 


PMN 84-496 


Manufacturer. Confidential. 

Chemical. (S) 2-amino-6- 
nitrobenzothiazole, sulfate salt. 

Use/Production. (S) Site-limited 
intermediate. Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and 
processing: dermal. 

Environmental Release/Disposal. 
Release to water. Disposal by biological 
treatment system. 


PMN 84-497 


Manufacturer. Confidential. 

Chemical. (S) Polymer of: adipic acid, 
azelaic acid, 1,4 butanediol, Desmodur 
W. 
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Use/Production. (G) Open use. Prod. 
range: 7,000-65,000 kg/yr. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture: dermal, a 
total of 3 workers up to 2 hrs/da. 

Environmental Release/Disposal. 
Minimal release to air. Disposal by 
approved landfill. 


PMN 84-498 


Manvfacturer. Ethox Chemicals, Inc. 

Chemical. (G) Fatty alcohol, 
ethoxylated, propoxylated, fatty acid 
ester. 

Use/Production. (S} Industrial fiber 
lubricant for use on synthetic fibers. 
Prod. Range: 50,000-150,000 kg / yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 3 workers, up to 2 hrs/da, up to 
15 da/yr. 

Environmental Release/Disposal. 20 
kg released to water. Disposal by 
publicly owned treatment works 
(POTW). 


PMN 84-499 


Manufacturer. QO Chemicals, Inc. 
(Subsidiary of the Quaker Oats 
Company). 

Chemical. (G) Alky] furan. 

Use/Production. (S) Site-limited 
intermediate. Prod. range: 5,000-25,000 
kg/yr. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture: dermal, a 
total of 6 workers, up to 2 hrs/da, up to 
50 da/yr. 

Environmental Release/Disposal. 0.01 
to 0.8 kg/batch released to water and 0.5 
kg/batch to land. Disposal by POTW. 


PMN 84-500 


Manufacturer. QO Chemicals, Inc. 
(Subsidiary of the Quaker Oats 
Company). 

Chemical. (G) Alkyl tetrahydrofuran. 

Use/Production. (G) Destructive use. 
Prod. range: 5,000-25,000 kg/yr. 

Toxicity Data. Acute oral: Male—6. 33 
g/kg, Female—3.22 g/kg; Irritation: 
Skin—Non-irritant, Eye—Non-irritant; 
Ames Test: Negative; Micronucleus test: 
Negative. 

Exposure. Manufacture: dermal, a 
total of 4 workers, up to 2 hrs/da, up to 
50 da/yr. 

Environmental Release/Disposal. 0.1 
kg/batch released to water. Disposal by 
POTW. 


PMN 84-501 


Importer. The Goodyear Tire and 
Rubber Company. 

Chemical. (S) Polymer of: Benzene, 1- 
ethenyl-4-methyl-benzene, 1-etheny]-3- 
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methyl-, 2-propenoic acid, 2-ethylhexyl 
ester. 

Use/Import. (S) Industrial and 
commercial synthetic resin for masonry 
paint. Import range: 264,000 kg/yr. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. No data submitted. 

Environmental Release/Disposal. No 
data submitted. 


PMN 84-502 


Manufacturer. Confidential. 

Chemical. (G) Modified epoxy based 
resin. 

Use/Production. (G) Binder for an 
industrial coating having an open use. 
Prod. range: 50,000-1,000,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 33 
workers, up to 8 hrs/da, up to 135/yr. 

Environmental Release/Disposal. 10- 
100 kg/batch released to land. Disposal 
by incineration and landfill. 


PMN 84-503 


Manufacturer. Confidential. 

Chemical. (G) Modified styrene/ 
acrylic polymer. 

Use/Production. (G) One of the 
principal components of a coating 
having a dispersive industrial use. Prod. 
range: 180,000-670,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 37 
workers, up to 8 hrs/da, up to 112 da/yr. 

Environmental Release/Disposal. 10 
to 80 kg/batch released to land. 
Disposal by incineration and landfill. 


PMN 84-504 


Manufacturer. Confidential. 

Chemical. (G) Substituted 
phenylenediimino-bis (chlorotriaziny] 
imino-substituted phenylene azo- 
naphthalenetrisulfonic acid, mixed 
sodium-lithium salt. 

Use/Production. (S) Dye. Prod. range: 
Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. Disposal by navigable 
waterway. 


PMN 84-505 


Manufacturer. King Industries, Inc. 

Chemical. (G) Alkyl aromatic sulfonic 
acid, compound with amine. 

Use/Production. (S) Industrial 
catalyst for thermosetting coating for 
metal surfaces. Prod. range: 
Confidential. 

Toxicity Data. Acute oral: >5.0 g/kg; 
Acute dermal: >2.0 g/kg; Irritation: 
Skin—Mild, Eye—Extreme; Inhalation: 
>33.61 mg/L/hr. 


Exposure. Manufacture: Dermal, a 
total of 3 workers, up to 2 hrs/da, up to 
15 da/yr. 

Environmental Release/Disposal. 42 
kg/batch released to land. Disposal by 
incineration. 


PMN 84-506 


Importer. Confidential. 

Chemical. (G) Quinoline isoindole 
derivative. 

Use/Import. (S) Industrial colorant for 
plastics vinyl siding and window 
profiles. Import range: 3,000-20,000 kg/ 


yr. 

Toxicity Data. Acute oral: >5,000 mg/ 
kg; Acute dermal: > 2,000 mg/kg; 
Irritation: Skin—Non-irritant, Eye—Non- 
irritant; Ames Test: Non-mutagenic. 

Exposure. Processing: inhalation, a 
total of 1 worker, up to 1 hr/da. 

Environmental Release/Disposal. No 
data submitted. 


PMN 84-507 


Manufacturer. Cordova Chemical 
Company of Michigan. 

Chemical. (S) Polymer of: dodecane, 
1-amine (laurylamine), ethylenimine, 
hydrochloric acid. 

Use/Production. (S) Industrial 
pigment dispersing agent for resin based 
paper coatings. Prod. range: 
Confidential. 

Toxicity Data. Acute oral: Male—867 
mg/kg, Femal—713 mg/kg; Irritation: 
Skin—Slight; Ames Test: Non- 
mutagenic. 

Exposure. Manufacture: dermal, a 
total of 13 workers, up to 6 hrs/batch, up 
to 6 times/yr. 

Environmental Release/Disposal. 
0.015 to 4 kg/batch released to water 
with 2 kg/batch to land. Disposal by 
POTW and approved landfill. 


PMN 84-508 


Manufacturer. Confidential. 

Chemical. (G) Polyesterimide resin. 

Use/Production. (G) Intermediate for 
electrical insulation. Prod. range: 
Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-509 


Manufacturer. Spencer Kellog 
Division of Textron Inc. 

Chemical. (G) Polyurethane 
elastomer. 

Use/Production. (g) A component of a 
coating to be used in an open, non- 
dispersive manner. Prod. range: 
Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. No 
data submitted. 


PMN 84-510 


Manufacturer. Confidential. 

Chemical. (G) Halogenated aromatic 
ester. 

Use/Production. (G) Chemical 
intermediate. Prod. range: Confidential. 

Toxicity Data. Acute oral: 1,600 mg/ 
kg; Acute dermal: >.1 g/kg; Irritation: 
Skin—Slight, Eye—Slight; Skin 
sensitization: Low potential. 

Exposure. Manufacture: dermal and 
inhalation. 

Environmental Release/Disposal. 
Release to air. Disposal by incineration. 


PMN 84-511 


Manufacture. Bofors Nobel Inc. 
Chemical. (G) Bis-butyl] quaternary 
ammonium bromide salt. 
Use/Production. (S) Industrial phase 
transfer catalyst used in organic 
reaction. Prod. range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal. 
Less than 0.04 kg/day released to air 
with less than 1 kg/day to water. 
Disposal by POTW and on site 
biological carbon treatment. 


PMN 84-512 


Importer. Confidential. 

Chemical. (G) Heterocyclic 
butanesulfonate. 

Use/Import. (G) Open, non-dispersive 
use. Import range: Confidential. 

Toxicity Data. Actute oral: 75,000 mg/ 
kg; Irritation: Skin—Non-irritant, Eye— 
Non-irritant; Ames Test: Negative. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-513 


Importer. Confidential. 

Chemical. (G) Aminoalkyldisulfide. 

Use/Import. (G) Open, non-dispersive 
use. Import range: Confidential. 

Toxicity Data. Acute oral: 629 mg/kg; 
Acute dermal: 72,000 mg/kg; Irritation: 
Skin—Non-irritant, Eye—Corrosive; 
Ames Test: Non-mutagenic. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-514 


Manufacturer. Confidential. 

Chemical. (G) 
Polyquaternaryammonium chloride. 

Use/Production. (G) Water treatment 
chemical. Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure, Confidential. — 

Environmental Release/Disposal. 
Confidential. 
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PMN 84-515 


Manufacturer. Confidential. 

Chemical. (G) Vinylic copolymer. 

Use/Production. (G) Isolated 
intermediate, contained use. Prod. range: 
Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-516 


Manufacturer. Confidential. 

Chemical. (G) Sulfonated vinylic 
(co)polymer. 

Use/Production. (G) Dispersive use. 
Prod. range: Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-517 


Manufacturer. Confidential. 

Chemical. (G) Alky! phosphate amine 
salt. 

Use/Production. (G) Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 64-518 


Manufacturer. Confidential. 

Chemical. (G) Alkyl] phosphate amine 
salt. 

Use/Production. (G} Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-519 


Manufacturer. Confidential. 

Chemical. (G) Alkyl phosphate amine 
salt. 

Use/Production. (G) Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-520 


Manufacturer. Confidential. 

—— (G) Alkyl phosphate amine 
salt. 

Use/Production. (G) Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-521 
Manufacturer. Confidential. 


Chemical. (G) Alkyl phosphate amine 
salt. 

Use/Production. (G) Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-522 


Manufacturer. Confidential. 

Chemical. (G) Alkyl phosphate amine 
salt. 

Use/Production. (G) Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposai. 
Confidential. 


PMN 84-523 


Manufacturer. Confidential. 

Chemical. (G) Alkyl phosphate amine 
salt. 

Use/Production. (G) Oil additive. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 84-524 


Importer. Confidential. 

Chemical. (G) Substituted, sulfonated 
naphthalene salt. 

Use/Import. (S) Industrial direct dye 
for paper. Import range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Processing: dermal, a total 
of 1 person/shift, % hr/da. 

Environmental Release/Disposal. 
Disposal by on-site biological waste 
treatment. 


Dated: March 23, 1984. 
Linda A. Travers, 
Acting Director, Information Management 
Division. 
[FR Doc. 64-8692 Filed 45-84; 8:45 am] 
BILLING CODE 6560-50-M 


[ER-FRL-2558-6] 


Availability of Environmental impact 
Statements Fiied March 26 Through 

March 30, 1984, Pursuant to 40 CFR 

1506.9 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075. 

EIS No. 840132, Draft, FHW, OR, Murray 
Boulevard widening. Sunset Highway/ 
US 26 to Jenkins Road, Washington 
Co., Due: May 21, 1984 

EIS No. 840133, Draft, COE, MA, Hodges 
Village Flood Control Dam/Reservoir, 
Low Flow Augmentation Project, 
Worcester County, Due: May 29, 1984 
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EIS No. 840134, Final, FHW, NY, Long 
Island Expressway Improvements, 
Maurice Avenue to Grand Central 
Parkway, Queens County, Due: May 7. 
1964 

EIS No. 840135, DSuppl, COE, MS, 
Tombigbee River, East Fork, 
Continued Operation/Maintenance, 
Itawamba County, Due: May 25, 1984 

EIS No. 840136, Draft, FHW, PA, 
Bainbridge Street Bridge, 
Replacement, Susquehanna River, 
Northumberland and Snyder Cos., 
Due: May 25, 1984 

EIS No. 840137, Draft, COE, AK, Cube 
Cove Log Transfer Facility C/O, 
Permit, Admiralty Island, Due: May 
21, 1984 

EIS No. 840138, Final, FHW, IN, 
Western-Grand Avenue Improvement, 
IN-44/Third Street and Grand Avenue 
to 13th St.-Western Avenue, Fayette 
County, Due: May 7, 1984 

EIS No. 840139, Final, BLM, OR, Medford 
Livestock Grazing Management 
Program, Due: May 7, 1984. 

Amended Notices: 

EIS No. 840100, Draft USAF, NM, 
Melrose Air Force Bombing Range 
Expansion, Curry and Roosevelt 
Counties, Due; May 14, 1984. 
Published FR 3-16-84 Review 
extended 

EIS No. 840068, Final, FHW, AL, I-210 
Connector Construction, I-10 to I-65, 
Mobile County, Due: 5-7-84. Published 
FR 4-6-84, Filing Date Reestablished 
Due to Noncompletion of Distribution 

EIS No. 790110, DSuppl, NPS, HI, 
Haleakala National Park, Boundary 
Expansion, Maui County, Published 
FR 2-13-79, FR 2-13-79, Officially 
Withdrawn 

EIS No. 790817, DSuppl, IBR, CA, San 
Luis Unit, Water Supply, Central 
Valley Project, Published FR 8-10-79, 
Officially Withdrawn 

EIS No. 791247, Draft, IBR, ID WY, 
Salmon Falls Division, Upper Snake 
River Project, Published FR 12-21-79, 
Officially Withdrawn. 

Dated: April 2, 1984. 

Allan Hirsch, 

Director, Office of Federal Activities. 

[FR Doc. 84-0229 Filed 4-5-84; 8:45 am] 

BILLING CODE 6530-50-M 


FEDERAL HOME LOAN BANK BOARD 


American Savings & Loan Association, 
Biioxi, Miss., Notice of Appointment of 
Receiver 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(I) of the National Housing 
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Act, 12 U.S.C. § 1729(c)(1)(B)(i)(I) (1982), 
the Federal Home Loan Bank Board 
appointed the Federal Savings and Loan 
Insurance Corporation as sole receiver 
for American Savings and Loan 
Association, Biloxi, Mississippi, on April 
3, 1984. 


Dated: April 3, 1984. 


J. J. Finn, 
Secretary. 


{FR Doc. 84-9287 Filed 4-5-84; 8:45 am] 
BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 
[Agreement No. 10064-5] 


Availability of Finding of No Significant 
impact 


Upon completion of an environmental 
assessment, the Federal Maritime 
Commission's Office of Energy and 
Environmental Impact has determined 
that the Commission’s decision on 
Agreement No. 10064-5 will not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969, 42 U.S.C. 4321 et seq., and 
that preparation of an environmental 
impact statement is not required. 

The Agreement is between Lykes 
Bros. Steamship Co. (Lykes), Flota 
Mercante Grandcolombia S.A. (Flota) 
and Coordinated Caribbean Transport 
(CCT). Amendment No. 4 will permit 
CCT to become a party to the 
Agreement and, as Lykes, become an 
associate of Flota under the Columbia 
Government's cargo preference laws in 
the trade between U.S. Gulf ports and 
Columbia ports. 

This Finding of No Significant Impact 
(FONSI) will become final within 20 
days of publication of this notice in the 
Federal Register unless a petition for 
review is filed pursuant to 46 CFR. 
547.6(b). 

The FONSI and related environmental 
assessment are available for inspection 
on request from the Office of the 
Secretary, Room 11101, Federal 
Maritime Commission, Washington, D.C. 
20573, telephone (202) 523-5725. 


Francis C. Hurney, 
Secretary. 


[FR Doc. 84-9166 Filed 4-5-84; 6:45 am} 
BILLING CODE 6730-01-M 


[Docket No. 84-13] 


in the Matter of the Authority of the 
Malaysia-Pacific Rate Agreement To 
Serve Alaska; Filing of Petition for 
Deciaratory Order 


Notice is given that a petition for 
declaratory order has been filed by the 
Malaysia-Pacific Rate Agreement, a 
Commission-approved rate agreement 
(No. 9836) operating in the trades from 
Malaysia, Singapore, and Brunei to the 
U.S. West Coast, seeking that the 
Commission determine that Alaska is 
within the scope of destinations that 
may be served by this rate agreement. 
An alleged uncertainty exists as to 
whether the term “West Coast of the 
United States” includes Alaska. 

Interested persons may inspect and 
obtain a copy of the petition at the 
Washington Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 11101. Participation in this 
proceeding by persons not named in the 
petition will be permitted only upon 
grant of intervention pursuant to Rule 72 
of the Commission’s Rules of Practice 
and Procedure (46 CFR 502.72). 

Petitions to intervene shall be 
accompanied by intervenors’ complete 
reply in the matter. Such petitions and 
any replies to the petition for 
declaratory order shall be filed with the 
Secretary on or before May 3, 1984. An 
original and fifteen copies shall be 
submitted and a copy served on the 
filing party, Robert B. Yoshitomi, 
Esquire, Lillick, McHose & Charles, Two 
Embarcadero Center, San Francisco, 
California 94111. Replies shall contain 
the complete factual and legal 
presentation of the replying party as to 
the desired resolution of the petition for 
declaratory order. 

Francis C. Hurney, 
Secretary. 

[FR Doc. 84-9215 Filed 4-5-84; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


First Etowah Bancorp, et ai.; 
Formations of Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (49 
FR 794) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C, 1842{c)). 
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Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 27, 
1984. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. First Etowah Bancorp, Inc., 
Glencoe, Alabama; to become a bank 
holding company by acquiring 100 
percent of the voting shares of First 
Citizens Bank of Etowah, Glencoe, 
Alabama. 

2. Gulfside Holding Company, Inc., 
Gulf Breeze, Florida; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Gulfside 
National Bank, Gulf Breeze, Florida. 

B. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First I/linois Bancorp, Inc., 
Manchester, Missouri; to acquire 80 
percent of the voting shares of 
University Bank of Carbondale, 
Carbondale, Illinois. 

C. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Beardsley Bancshares, Inc., 
Beardsley, Minnesota; to acquire 90.5 
percent of the voting shares of Buffalo 
Ridge State Bank of Ruthton, Inc., 
Ruthton, Minnesota. Comments on this 
application must be received not later 
than April 30, 1984. 

D. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Commercial National Bancorp, 
Beverly Hills, California; to become a 
bank holding company by acquiring 100 
percent of the voting shares of 
Commercial National Bank, Los 
Angeles, California (in organization). 
Comments on this application must be 
received not later than April 30, 1984. 
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Board of Governors of the Federal Reserve 
System, April 2, 1984. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 64-2164 Filed 45-84; 8:45 am) 
BILLING CODE 6210-01-™ 


Findlay Bankshares, Inc., et al.; 


ens To Engage de Novo in 
Permissibie Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a}(1) of the Board's Regulation 
Y (49 FR 794) for the Board's approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (49 FR 794) to commence or to engage 
de novo, either directly or through a 
subsidiary, in a nonbanking activity that 
is listed in § 225.25 of Regulation Y as 
closely related to banking and 
permissible for bank holding companies. 
Unless otherwise noted, such activities 
will be conducted throughout the United 
States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “feasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than April 27, 1984. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 


60690: 

1. Findlay Bankshares, Inc., Findlay, 
Illinois; to continue to engage in general 
insurance sold in a community that has 
4 population not exceeding 5,000 in 


Shelby County and its adjoining and 
nearby counties including Moultrie, 
Coles, Effingham, Fayette, Pratt, Macon, 
and Christian, all in the State of Illinois. 

2. Findlay Bankshares, Inc., Findlay, 
Illinois; to continue to engage in 
discount brokerage activities regarding 
securities and commodities in Shelby 
County and its adjoining and nearby 
counties including Moultrie, Coles, 
Effingham, Fayette, Pratt, Macon, and 
Christian, all in the State of Illinois. 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Gilmanton Company, Inc., Foley, 
Minnesota; to engage de novo in making 
or acquiring loans and other extensions 
of credit secured by a borrower's 
inventory, accounts receivable, or other 
assets, serving the State of Minnesota. 

2. Nimrod Enterprises, Inc., Foley, 
Minnesota; to engage in making or 
acquiring loans and other extensions of 
credit secured by a borrower's 
inventory, accounts receivable, or other 
assets, serving the State of Minnesota. 

Board of Governors of the Federal Reserve 
System, April 2, 1984. 

James McAfee, 

Associate Secretary of the Board. 
(FR Doc. 84-9165 Filed 4-5-84; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on March 30. 


Public Health Service 


Office of the Assistant Secretary for 
Health 


Subject: Linked Telephone Surv ey 
Study—New 

Respondents: Individuals 

OMB Desk Officer: Fay S. Iudicello 


Food and Drug Administration 


Subject: Application for Commission 
(0910-0010)—Extension/No Change 

Respondents: State and local 
governments 
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Subject: (Petition For) Administrative 
Stay of Action—Existing Collection 

Respondents: Business firms, 
individuals, state and local 
governments 

Subject: Reporting Requirements 
Applicable to Shipment of Hepatitis 
Reactive Products (0910-0136)— 
Revision 

Respondents: Businesses, blood banks, 
blood donor collection centers 

OMB Desk Officer: Bruce Artim 


Office of the Assistant Secretary for 
Health 


Subject: Site Visits to State Agencies for 
an Evaluation of the National Master 
Facility Inventory (NMFI)—New 

Respondents: State and local 
governments 


National Institutes of Health 


Subject: Identification of Qualified 
Biomedical Scientists for Public 
Advisory Committee Membership 
(0925-0035)—Reinstatement 

Respondents: Individuals 


Centers for Disease Control 


Subject: Coal Mine Dust Personal 
Sampler Unit Certification Program— 
Existing Collection 

Respondents: Businesses 

OMB Desk Officer: Fay S. Iudicello 


Social Security Administration 


Subject: Supplemental Security Income 
(SSI}—Quality Review Case Analysis 
(0960-0133)—Revision 

Respondents: Sample of SSI 
beneficiaries 

Subject: Claimant's Medications (0960- 
0289)—Revision 

Respondents: Claimants requesting 
hearings 

Subject: Request for Review of Hearing 
Decision/Order (0960-0277)—Revision 

Respondents: Social Security claimants 

Subject: Parent Locator Request 
(Parental Kidnapping) (0960-0258)— 
Reinstatement 

Respondents: State child support 
enforcement agencies 

Subject: Waiver of Right to Oral Hearing 
(0960-0284)—Extension/No Change 

Respondents: Individuals requesting 
hearings 

OMB Desk Officer: Milo Sunderhauf 


Health Care Financing Administration 


Subject: Evaluation of the Medicare and 
Medicaid Alcoholism Services 
Demonstration (0938-0286)—Revision 

Respondents: Participants in the 
Alcoholism Services Demonstration 
project 

OMB Desk Officer: Fay S. Iudicello 
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Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 


Office Building, Room 3208, Washington, 


D.C. 20503, ATTN: (name of OMB Desk 
Officer) 


Dated: March 30, 1984. 
Robert F. Sermier, 
Deputy Assistant Secretary for Management 
Analysis and Systems. 
[FR Doc. 84-9150 Filed 44-84; 8:45 am] 
BILLING CODE 4150-04-™ 


Statement of Organization, Functions, 
and Delegations of Authority 


Part A, Chapter AMS (Office of 
Facilities and Management Services), 
Chapter AH (Office of the Assistant 
Secretary for Personnel Administration), 
and AHP (Office of Personnel) of the 
Statement of Organization, Functions 
and Delegations of Authority for the 
Department of Health and Human 
Services are amended. Chapter AMS 
(Office of Facilities and Management 
Services as last amended at 48 FR 35024, 
August 2, 1983) is amended to transfer 
the Division of OS Personnel from this 
Office. Chapter AH (Office of the 
Assistant Secretary for Personnel 
Administration, as last amended at 46 
FR 60507, December 10, 1981) and 
Chapter AHP (Office of Personnel, as 
last amended at 48 FR 54538, December 
5, 1983) are amended to reflect the 
transfer of the Division of OS Personnel 
to this Office and a change in title of the 
Division. The changes are as follows: 

1. Chapter AMS, Section AMS.10 
Organization, is amended by deleting 
“Division of OS Personnel.” 

2. Chapter AMS, Section AMS.20 
Functions, is amended by deleting 
paragraph “C Division of OS Personne!” 
in its entirety and paragraphs D, E, F 
and G are relettered C, D, E and F. 

3. Chapter AH, Section AH.20 
Functions, paragraph C is amended by 
adding the following new sentence at 
the end of the paragraph: 

“Provides personnel services for OS 
headquarters.” 

4. Chapter AHP, Section AHP.10 
Organization, is amended by adding at 
the end of the section the following: 

“OS Personnel Office.” 


5. Chapter AHP, Section AHP.20 
Functions, is amended by adding a new 
paragraph F, OS Personnel Office, to 
read as follows: 

F. OS Personnel Office. Assists and 
advises in the formulation and 
development of personnel policies and 
implements established policy for the 
Office of the Secretary. The Office 
provides services for OS in the areas of 
recruitment and placement, position 
management and classification, 
employee relations, employee 
development, labor management 
relations and other personnel services. 


Dated: March 29, 1984. 
Margaret M. Heckler, 
Secretary. 

[FR Doc. 64-9182 Filed 4-584; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 
Advisory Committees; Meetings 


Correction 


In FR Doc. 84-7688 beginning on page 
9620 in the issue of Wednesday, March 
14, 1984, make the following corrections: 

1. On page 9620, third column, 
eleventh line, “Material” should have 
read “Maternal”, 

2. On page 9621 second column, in the 
file line, “84-7688” should have read 
“84-6788.” 


BILLING CODE 1505-01-™ 


[Docket No. 84M-0089) 


BIOTRONIK Sales, inc.; Premarket 
Approval of Dipios-03™ Pulse 
Generator and Mode! EPR-400 
Programmer 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the 
Diplos-03™ Pulse Generator and Model 
EPR-400 Programmer sponsored by 
BIOTRONIK Sales, Inc., Lake Oswego, 
OR. After reviewing the 
recommendation of the Circulatory 
Systems Devices Panel, FDA notified the 
sponsor that the application was 
approved because the device had been 
shown to be safe and effective for use as 
recommended in the submitted labeling. 
DATE: Petitions for administrative 
review by May 7, 1984. 

ADDRESS: Requests for copies of the 
summary of safety and effectiveness 
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data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Charles H. Kyper, Center for Devices 
and Radiological Health (formerly 
National Center for Devices and 
Radiological Health) (HFZ-—402), Food 
and Drug Administration, 8757 Georgia 
Ave., Silver Spring, MD 20910, 301-427- 
7445. 


SUPPLEMENTARY INFORMATION: On May 
4, 1983, BIOTRONIK Sales, Inc., Lake 
Oswego, OR 97034, submitted to FDA an 
application for premarket approval of 
the Diplos-03™ Pulse Generator and 
Model EPR-400 Programmer. The 
application was reviewed by the 
Circulatory Systems Devices Panel, and 
FDA advisory committee, which 
recommended approval of the 
application for the use of this device as 
a cardiac pacing system. On February 
15, 1984, FDA approved the application 
by a letter to the sponsor from the 
Acting Director, Office of Device 
Evaluation, Center for Devices and 
Radiological Health. 

A summary of the safety and 
effectiveness data Gn which FDA's 
approval is based is on file in the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the Center for Devices and 
Radiological Health—contact Charles H. 
Kyper (HFZ-402), address above, 
Requests should be identified with the 
name of the device and the docket 
number found in brackets in the heading 
of this document. 


Opportunity for Administrative Review 


Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 515(g) 
of the act (21 U.S.C. 360e(g)), for 
administrative review of FDA's decision 
to approve this application. A petitioner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FDA’s 
administrative practices and procedures 
regulations or a review of the 
application and of FDA's action by an 
independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration of FDA's 
action under § 10.33(b) (21 CFR 10.33(b)). 
A petitioner shall identify the form of 
review requested (hearing or 
independent advisory committee) and 
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shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issues 
to be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 
Petitioners may, at any time on or 
before May 7, 1984, file with the Dockets 
Management Branch (address above) 
two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 
Dated: April 2, 1984. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 84-0167 Filed 4-5—84; 8:45 am] 
BILLING CODE 4160-01-M 


Fertility and Maternal Health Drugs 
Advisory Committee; Notice of 
Renewal 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: Under the Federal Advisory 
Committee Act of October 6, 1972 (Pub. 
L. 92-463, 86 Stat. 770-776 (5 U.S.C. App. 
I), the Food and Drug Administration 
announces the renewal of the Fertility 
and Maternal Health Drugs Advisory 
Committee by the Secretary, 
Department of Health and Human 
Services. 


DATE: Authority for this committee will 
expire on March 23, 1986, unless the 
Secretary formally determines that 
renewal is in the public interest. 
FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-306), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
2765. 

Dated: April 2, 1984. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 64-9169 Filed 4-5-84; 8:45 am] 
BILLING CODE 4160-01-M 


Keflodin™ injectable, Keflex® 
Capsules, Keflex® for Oral 
Suspension; Withdrawal of Approval 
of Nada’s 


Correction 


In FR Doc. 84-6785 beginning on page 
9621 in the issue of Wednesday, March 
14, 1984, make the following correction: 

On page 9622, first column, second to 
the last complete paragraph, second line 
from the bottom, “March 24” should 
have read “March 26, 1984. 


BILLING CODE 1505-01-M 


[Docket No. 75N-0184; DESI 3265] 


Trocinate Tablets; Deniai of Hearing; 
Withdrawal of Approval of New Drug 
Application 


Correction 


In FR Doc. 84-5678 beginning on page 
7875 in the issue of Friday, March 2, 
1984, make the following correction: 

On page 7875 third column, last 
paragraph, sixth line from the bottom, 
“in” should have read “no”. 


BILLING CODE 1505-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Information Collection Submitted for 
Review 


March 28, 1984. 

The proposal for the coliection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed information collection 
requirement and related forms and 
explanatory material may be obtained 
by contacting the Bureau's clearance 
officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Bureau Clearance Officer and the 
Office of Management and Budget 
Interior Desk Officer, at (202) 395-7313. 

Title: 25 CFR, Subchapter H—Land 
and Water. 

Abstract: Indian Irrigation Projects 
provide electric power and water 
service to the general public, i.e., 
individuals, households, farms, small 
businesses and organizations. The 
information collections involve names, 
dates, and signatures, which are 
necessary to bind the parties to a legal 
contract or agreement. 

Bureau Form Number: None. 
Frequency: On occasion. 
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Description of Respondents: Electric 
power and irrigation water 
consumers. 

Annual Responses: 17,318. 

Annual Burden Hours: 1297. 

Bureau Clearance Office: Orville Hood 
(202) 343-3574. 

Kenneth Smith, 

Assistant Secretary-Indian Affairs. 

{FR Doc. 64-8209 Filed 4-5-84; 8:45 am] 

BILLING CODE 4310-02-M 


Bureau of Land Management 


Disposal of Public Lands in Bernalillo 
County New Mexico; Realty Action 


March 29, 1984. 
AGENCY: Bureau of Land Management 
Albuquerque District Office. 


ACTION: Notice of Realty on proposed 
land disposal. 


SUMMARY: This notice is to advise the 
public that the Albuquerque District of 
the Bureau of Land Management (BLM) 
is proposing to dispose of approximately 
0.06 acres of pubic land in the South 
Valley of Albuquerque Bernalillo 
County, New Mexico. 
SUPPLEMENTARY INFORMATION: The BLM 
has determined that the 0.06 acres of 
public land described below is suitable 
for disposal under the public sale 
authority of the Federal Land 
Management and Policy Act of 1976 
(FLPMA) (43 U.S.C. 1701, 1713) and will 
be used as appropriate for authorizing 
the disposal. 
T. 9N., R. 2E., NMPM, 

Sec. 12, lot 6. 

Containing 0.06 acres. 


Disposal of these lands is consistent 
with: (1) The approved Land Use 
Recommendations of the BLM’s 1979 Rio 
Grande, Management Framework Plan. 
(2) Their location as well as the physical 
characteristics and the private 
ownership of adjoining lands, make 
them difficult and uneconomical to 
manage as public lands. Consequently, 
disposal would best serve the public 
interest. (3) Various public meetings 
were held throughout the area during the 
land use planning process. (4) This 
Notice of Realty Action will be 
published once a week for three weeks 
in a newspaper of general circulation 
and will be sent to the New Mexico 
Congressional delegation and the 
relevent congressional committees by 
BLM. 

The specific parcel of public land will 
be disposed of using the following 
“Tract Disposal Criteria”: 

Non-Competitive (Direct) Sale. Public 

lands within the disposal block will be 
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sold without competition at Fair Market 
Value to the Bernalillo County who has 
occupied the parcel before June 11, 1979 
(the date land use plans were approved) 
but who do not qualify for title under 
one of the Color-of-title Acts. 

Additional information pertaining to 
this disposal including the 
environmental! documents are available 
for review in the Rio Puerco Resource 
Area Office, 3550 Pan American 
Freeway, NE, Albuquerque, New Mexico 
87107 or telephone 505-766-3114. For a 
period of 45 days from the date of this 
notice, interested parties may submit 
written comments to the Rio Puerco 
Resource Area Manager. Any adverse 
comments will be evaluated by the New 
Mexico State Director, Bureau of Land 
Management who may vacate or modify 
this realty action and issue a final 
determination. 

In the absence of any action by the 
State Director, this realty action will 
become the final determination of the 
Department of the Interior. 

Michael F. Reitz, 

Acting District Manager. 

[FR Doc. 64-0178 Filed 4-5-84; 8:45 am] 
BILLING CODE 4310-84-M 


[A-18412] 


Conveyance of Public Lang; 
Reconveyed Land Opened to Entry; 
Arizona 


Correction 


in FR Doc. 84-6104, appearing on page 
8499 in the issue of Wednesday, March 
7, 1984, the second and fifth lines of the 
land description immediately following 
the heading “Gila and Salt River 
Meridian, Arizona” should have read 
“Sec. 4, Lots 1, 2, 3, 4, S¥2N%,S%;” and 
“Sec. 12, W4%2SW'%.” respectively. 


BILLING CODE 1505-01-™ 


{OR 11158] 


Oregon; Partial Termination of 
Proposed Withdrawal and Reservation 
of Lands 


Correction 


In FR Doc. 83-4828 appearing on page 
8143 in the issue of Friday, February 25, 
1983, the thirty-eighth line of column two 
should have read, "SW%4SW%, 
N%SE%SW%, and”, 


BILLING CODE 1505-01-M 


Minerals Management Service 


Development Operations Coordination 
Document 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the receipt of a 
proposed development operations 
coordination document (DOCD). 


sSuMMARY: Notice is hereby given that 
ODECO Oil and Gas Company has 
submitted a DOCD describing the 
activities it proposes to conduct on 
Lease OCS-G 5201, Block 134, Ship 
Shoal Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an onshore base located at Houma, 
Louisiana. 


DATE: The subject DOCD was deemed 
submitted on March 29, 1984. 


ADDRESSES: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Manager, Gulf 
of Mexico Region, Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Metairie, 
Louisiana (Office Hours: 9 a.m. to 3:30 
p.m., Monday through Friday). 


FOR FURTHER INFORMATION CONTACT: 
Mr. Emile H. Simoneaux, Jr., Minerals 
Management Service, Gulf of Mexico 
Region; Rules and Production; Plans, 
Platform and Pipeline Section, 
Exploration/Development Plans Unit; 
Phone (504) 838-0872. 


SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to Sec. 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in revised Section 
250.34 of Title 30 of the CFR. 


Dated: March 29, 1984. 
John L. Rankin, 
Regional Manager, Gulf of Mexico Region. 


[FR Doc. 64-9163 Filed 4-5-84; 8:45 am] 
BILLING CODE 4310-MR-M 


INTERNATIONAL TRADE 
COMMISSION 


[investigations Nos. 303-TA-15, 701-TA- 
213, and 731-TA-184 through 187 
(Preliminary)] 


Potassium Chioride From East 
Germany, israel, Spain, and The 
U.S.S.R. 


AGENCY: International Trade 
Commission. 


ACTION: Institution of preliminary 
antidumping and countervailing duty 
investigations and scheduling of a 
conference to be held in connection with 
the investigations. 


EFFECTIVE DATE: March 30, 1984. 


SUMMARY: The United States 
International Trade Commission hereby 
gives notice of the institution of a 
preliminary countervailing duty 
investigation, 303-TA-15 (Preliminary), 
under section 303 of the Tariff Act of 
1930 (19 U.S.C. 1303) to determine 
whether there is a reasonable indication 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Israel of potassium 
chloride, provided for in item 480.50 of 
the TSUS, upon which bounties or 
grants are alleged to be paid. 

The Commission also gives notice of 
the institution of a preliminary 
countervailing duty investigation 701- 
TA-213 (Preliminary), under section 701 
of the Tariff Act of 1930 (19 U.S.C. 
1671b(a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury, or the establishment of an 
industry is materially retarded, by 
reason of imports from Spain of 
potassium chloride, provided for in item 
480.50 of the TSUS, upon which bounties 
or grants are alleged to be paid. 

The Commission also gives notice of 
the institution of preliminary 
antidumping investigations under 731- 
TA-184 through 187 (Preliminary) under 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b(a)}) to determine 
whether there is a reasonable indication 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from East Germany, Israel, 
Spain, and the U.S.S.R. of potassium 
chloride, previded for in item 480.50 of 
the Tariff Schedules of the United States 
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(TSUS), which are alleged to be sold at 
less than fair value. 

FOR FURTHER INFORMATION CONTACT: 
Abigail Eltzroth, U.S. International 
Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202- 
523-0289. 

SUPPLEMENTARY INFORMATICN: 


Background 


These investigations are being 
instituted in response to petitions filed 
on March 30, 1984, by counsel for 
AMAX Chemical, Inc., and Kerr-McGee 
Chemical Corp., U.S. producers of 
potassium chloride. The Commission 
must make its determination in these 
investigations within 45 days after the 
date of the filing of the petitions, or by 
May 14, 1984 (19CFR 207.17). 
Participation 

Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
section 201.11 of the Commission's Rules 
of Practice and Procedure (19 CFR 
201.11}, not later than seven (7) days 
after the publication of this ntoice in the 
Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who shall 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to-file the entry. 


Service of Documents 


The Secretary will compile a service 
list from the entries of appearance filed 
in these investigations. Any party 
submitting a document in connection 
with the investigations shall, in addition 
to complying with section 201.8 of the 
Commission's rules (19 CFR 201.8), serve 
a copy of each such document on all 
other parties to the investigations. Such 
service shall conform with the 
requirements set forth in section 
201.16(b) of the rules (19: CFR 201.16{b)), 
as amended by 47 FR 33682, Aug. 4, 
1982). 


Written submissions 


Any person may submit to the 
Commission on or before April 26, 1984, 
a written statement of information 
pertinent to the subject matter of these 
investigations (19 CFR 207.15). A signed 
original and fourteen (14) copies of such 
statements must be submitted (19 CFR 
201.8). 

Any business information which a 
submitter desires the Commission to 
treat as confidential shall be submitted 
separately, and each sheet must be 
cléarly marked at the top “Confidential 
Business Data.” Confidential 
submissions must conform with the 


requirements of section 201.6 of the 
Commission's rules (19 CFR 201.8). All 
written submissions, except for 
confidential business data, will be 
available for public inspection. 


Conference 


The Director of Operations of the 
Commission has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on April 24, 1984, at the U.S. 
International Trade Commission 
Building, 701 E Street, NW, Washignton, 
D.C. Parties wishing to participate in the 
conference should contact Abigail 
Eltzroth (202-523-0289), not later than 
3:00 p.m., April 20, 1984, to arrange for 
their appearance. Parties in support of 
the imposition of antidumping and 
countervailing duties in these 
investigations and parties in opposition 
to the imposition of such duties will 
each be collectively allocated one hour 
within which to make an oral 
presentation at the conference. 

Public Inspection 

A copy of the petitions and all written 
submissions, except for confidential 
business data, wili be available for 
public inspection during regular hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S. International Trade 
Commission, 701 E Street, NW., 
Washington, D.C. 

For further information concerning the 
conduct of these investigations and rules 
of general epplication, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR 207, as amended by 47 FR 33682, 
Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR Part 201, as amended 
by 47 FR 33682, Aug. 4, 1982). 

This notice is published pursuant to 
section 207.12 of the Commission's rules 
(19 CFR 207-12). 

Issued: April 3, 1984. 

Kenneth R. Mason, 
Secretary. 

(FR Doc. 84-9206 Filed 4-5-84; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


Notice of intent to Engage in 
Compensated Intercorporate Hauling 
Operations 


This is to provide notice as required 
by 49 U.S.C. 10524(b)(1), that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. Parent corporation and address of 
principal office: The Charter Company, 
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One Charter Plaza, Jacksonville, FL 
32202. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
States of incorporation: 

(i) New England Petroleum 
Corporation, State of Incorporation: 
New York. 

(ii} Riffe Petroleum Company, State of 
Incorporation: Iliinois. 

(iii) Charter Oil Company, State of 
Incorporation: Florida. 

(iv) Charter International Oil 
Company, State of Incorporation: Texas. 

(v) NEPCO INC., State of 
Incorporation: New ¥ork. 

1. Dana Corporation, 4500:Dorr Street, 
Toledo, Ohio 43615 is the parent 
corporation. 

2. Wholly-owned subsidiaries which 
will participate in the operations and 
state(s) of incorporation are as follows: 

i. Wix Corporation, a Delaware 
corporation; 

ii. Boston Industrial Products, Inc., a 
Delawere corporation; 

iii. Dana Distribution, Inc., a Delaware 
corporation; 

iv. DTF Trucking, Inc., a Delaware 
corporation; 

v. Gard Corporation, a North Carolina 
corporation; 

vi. Air Refiner, Inc., a Delaware 
corporation.; 

vii. Winnsboro Filters, Inc., a Texas 
corporation. ; 

viii. WGB Oil Clarifier, Inc., a New 
York corporation; 

ix. Flo-Line Filters, Inc., a Texas 
corporation. 

1. Parent corporation and address of 
principal office: Mott's Inc. of 
Mississippi, Post Office Box 708, Water 
Valley, MS 38965. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
States of incorporation: 

(i) Alabama Live Poultry, Inc., 
Alabama, state incorporated; 

(ii) Georgia Live Poultry, Inc. Georgia, 
state incorporated; 

(iii) Talmo Foods—Division of Mott's 
Inc. of Ms; 

(iv) Glasgow Foods, Inc., Kentucky, 
state incorporated; 

(v) Bestovall Foods, Inc., Georgia, 
state incorporated; 

(vi) Tex-Hens, Inc., Texas, state 
incorporated; 

(vii) Jackson Poultry, Division of 
Mott's Inc. of Ms. 


James H. Bayne, 
Acting Secretary. 


[FR Doc. 84-9227 Filed 45-84; 8:45 am] 
BILLING CODE 7035-01-™ 
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[Docket No. AB-55 (Sub-104)] 


Seaboard System Rallroad, inc.— 
Abandonment—in Sequatchie and 
Bledsoe Counties, TN; Notice of 
Findings 


The Commission has issued a 
certificate authorizing the Seaboard 
System Railroad, Inc. to abandon its 18.1 
mile rail line between milepost B-39.9 
near Brush Creek and milepost B-58.0 
near Pikeville in Sequatchie and Bledsoe 
counties, TN. The abandonment 
certificate will become effective 30 days 
after this publication unless the 
Commission also finds that: (1) A 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation shall be typed in bold face on 
the lower left-hand corner of the 
envelope containing the offer: “Rail 
Section, AB—OFA.” Any offer previously 
made must be remade within this 10 day 
period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C, 10905 
and 49 CFR 1152.27. A 
James H. Bayne, - 
Acting Secretary. 

[FR Doc. 84-0228 Filed 4-5-84; 8:45 amj 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
[AAG/A Order No. 7-84] 


Privacy Act of 1974; Modified System 
of Records 


Pursuant to the provisions of the 
Privacy Act of 1974 (5 U.S.C. 552a), 
notice is hereby given that the 
Department of Justice proposes to 
modify a system of records maintained 
by the Office of the Deputy Attorney 
General. 

The United States Judge and 
Department of Justice Presidential 
Appointee Records. JUSTICE/DAG-010, 
is a system of records for which public 
notice was published in the Federal 
Register on July 29, 1983 (48 FR 34541) 
consistent with provisions of 5 U.S.C. 
522a(e)(4). 

The system notice is being reprinted 
below to clarify that the Department 
maintains certain data only as 
authorized by subsection (e)(7) Se 
Privacy Act. That is, the section of the 


notice entitled “Categories of Records in 
the System” has been revised to reflect 
that the information on politics and 
religion is maintained only where it is 
provided voluntarily by the individual. 


Dated: March 29, 1984. 
Kevin D. Rooney, 


Assistant Attorney General for 
Administration. 


JUSTICE/DAG-010 


SYSTEM NAME: 


United States Judge and Department 
of Justice Presidential Appointe® 
Records. 


SYSTEM LOCATION: 

Office of the Deputy Attorney 
General; United States Department of 
Justice; 10th and Constitution Avenue, 
N.W.; Washington, D.C, 20530. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

This system encompasses all United 
States Judges and all Department of 
Justice Presidential Appointees. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


A. 1. Card index relating to United 
States Judges which includes name; 
salary, Congress of appointment, state 
of birth, political party (if voluntarily 
provided), religion (if voluntarily 
provided), and American Bar 
Association rating. 

2. Information on the above 
mentioned card index, except religion, is 
also maintained on word processing 
equipment. 

B. Cross index of judges’ names and 
districts. 

C. Roster of districts showing the 
dates of duty of district court judges and 
Department of Justice Presidential 
Appointees, indexed alphabetically by 
name. 

D. Book of commissions of United 
States Judges and Department of Justice 
Presidential Appointees in order by date 
of appointment and indexed 
alphabetically by name. 

E. Nomination book showing the name 
of the nominated Judge or Department of 
Justice Presidential Appointee, the date 
the proposed nomination was sent to the 
White House, the date the nomination 
was made to the Senate, the date of 
confirmation, the date of appointment, 
and the date of entrance on duty. This 
book is in chronological order, and is 
indexed alphabetically by name of the 
nominee. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


These records are maintained 
pursuant to 5 U.S.C. 301. 
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ROUTINE USES OF RECORDS MAINTAINED IN 


These records are maintained to make 
responses to public inquiries regarding 
these individuals noted in Categories of 
individuals (the political party and 
religion of an appointee is not released), 
and for Department internal purposes. 

Release of information to the new 
media: Information permitted to be 
released to the news media and the 
public pursuant to 28 CFR 50.2 may be 
made available from system of records 
maintained by the Department of Justice 
unless it is determined that release of 
the specific information in the context of 
a particular case would constitute an 
unwarranted invasion of personal 
privacy. 

Release of information to Members of 
Congress. Information contained in 
systems of records maintained by the 
Department of Justice, not otherwise 
required to be released pursuant to 5 
U.S.C. 552, may be made available to a 
Member of Congress or staff acting upon 
the Member's behalf when the Member 
or staff requests the information on 
behalf of and at the request of the 
individual who is the subject of the 
record. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
Release of information to the National 
Archives and Records Service: A record 
from a system of records may be 
disclosed as a routine use to the 
National Archives and Records Service 
(NARS) in records management 
inspections conducted under the 
authority of 44 U.S.C. 2904 and 2906. 


POLICIES AND PRACTICES FOR STORING , 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


These records are kept on cards, in 
folders, in books, or on diskettes. 


RETRIEVABILITY: 

Information is retrieved by those data 
elements identified in the “Categories of 
Records in the System” section of this 
notice. 


SAFEGUARDS: 


Biological sketches and diskettes are 
kept in a locked safe. All other 
information is kept in cabinets or card 
files. 


RETENTION AND DISPOSAL: 


This information is maintained 
indefinitely. 
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SYSTEM MANAGER(S) AND ADDRESS: 

Associate Deputy Attorney General, 
Office of the Deputy Attorney General, 
United States Department of Justice, 
10th and Constitution Avenue, N.W., 
Washington, D.C. 20530. 


NOTIFICATION PROCEDURE: 
Same as the above. 


RECORD ACCESS PROCEDURES: 


A request of access to these records 
should be directed orally or in writing to 
the System Manager. When requests are 
in writing the envelope and letter should 
clearly be marked “Privacy Access 
Request.” 


CONTESTING RECORD PROCEDURES: 

Individuals desiring to contest or 
amend information maintained in the 
system should direct their request to the 
System Manager, stating clearly and 
concisely what information is being 
contested, the reasons for contesting it, 
and the proposed amendment{s) tc the 
information. 


RECORD SOURCE CATEGORIES: 


Information contained in this system 
is obtained from the individuals who are 
the subjects of the records and from 
other Department of Justice records. 


SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 


None. 


{FR Doc. 64-8201 Filed 45-84; 8:45 am] 
BILLING CODE 4410-01-M 


Attorney General 


Voting Rights Act; Certification of the 
Attorney General; Dalias County, 
Texas 


In accordance with Section 6 of the 
Voting Rights Act of 1965, as amended, 
42 U.S.C. 1973d, I hereby certify that in 
my judgment the appointment of 
examiners is necessary to enforce the 
guarantees of the Fourteenth and 
Fifteenth Amendments to the 
Constitution of the United States in 
Dallas County, Texas. This county is 
included within the scope of the 
determination of the Attorney General 
and the Director of the Census made on 
September 18, 1975, under Section 4(b) 
of the Voting Rights Act of 1965 and 
published in the Federal Register on 
September 23, 1975 (40 FR 43746). 


Dated: April 3, 1984. 
William French Smith, 
Attorney General of the United States. 
{FR Doc. 64-9378 Filed 44-84; 3:19 pm] 
BILLING CODE 4410-01-™ 


Drug Enforcement Administration 


importation of Controlled Substances; 
Application 


Pursuant to section 1008 of the 
Controlled Substance Import and Export 
Act (21 U.S.C. 958(h)), the Attorney 
General shall, prior to issuing a 
registration under this Section to a bulk 
manufacturer of a controlled substance 
in Schedule I or II, and prior to issuing a 
regulation under Section 1002(a) 
authorizing the importation of such a 
substance, provide manufacturers 
holding registrations for the bulk 
manufacture of the substance an 
opportunity for a hearing. 

Therefore, in accordance with Section 
1311.42 of Title 21, Code of Federal 
Regulations (CFR), notice is hereby 
given that on January 18, 1984, 
Mallinckrodt, Inc., Department C.B., 
Mallinckrodt and Second Streets, St. 
Louis Missouri 63147, made application 
to the Drug Enforcement Administration 
to be registered as an importer cf the 
basic classes of controlled substances 
listed below: 


Opium Plant Form (9650) wail 
Concentrate of Poppy Straw (9670)...............-s0-0- : 


As to the basic classes of controlled 
substances listed above for which 
application for registration has been 
made, any other applicant therefore, and 
any existing bulk manufacturer 
registered therefore, may file written 
comments.cn or objections to the 
issuance of such registration and may, 
at the same time, file a written request 
for a hearing on such application in 
accordance with 21 CFR 1301.54 in such 
form. as prescribed by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Drug Enforcement Administration, 
United States Department of Justice, 
1405 I Street NW., Washington, D.C. 
20537, Attention: DEA Federal Register 
Representative (Room 1203), and must 
be filed no later than May 7, 1984. 

This procedure is to be conducted 
simultaneously with and independent of 
the procedures described im 21 CFR 
1311.42 (b),.(c), (d}, (e}, and (f). As noted 
in a previous notice at 406 FR 43745-4868 
(September 23, 1975), all applicants for 
registration to import a basic class of 
any controlled substance in Schedule I 
or II are and will continue to be required 
to demonstrate to the Deputy Assistant 
Administrator to the Drug Enforcement 
Administration that the requirements for 
such registration pursuant to 21 U.S.C. 
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958(a), 21 U.S.C. 823(a) and 21 CFR 
1311,42 (a), (b), (d), (e), and (f) are 
satisfied. 

Dated: Marck 30, 1984. 
Gene R. Haislip, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
(FR Doc. 84-9208 Filed 45-64; 8:45 am] 
BILLING CODE 4410-09-M 


Manufacturer of Controlled 
Substances; Application 


Pursuant to Section 1301.43(a) of Title 
21 of the Code of Federal Regulations 
(CFR), this is notice that on January 24, 
1984, Ganes Chemicals, Inc., Lessee of 
Siegfried Chemical, Inc., Industrial Park 
Road, Pennsville, New Jersey 08070; 
made application to the Drug 
Enforcement Administration (DEA) for 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed below: 


Ammobarbital (2125).........-.--1e--eecsveseecereneensssserennenceend . 
Pentobarbital (2270)........ a 


Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such substances, 
may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Drug Enforcement Administration, 
United States Department of Justice, 
1405 I Street NW., Washington, D.C. 
20537, Attention: DEA Federal Register 
Representative (Room 1203), and must 
be filed no later than May 7, 1984. 


Dated: March 30, 1984. 
Gene R. Haislip, 
Deputy Assistant Administrator, Officeof 
Diversion Control, Drug Enforcement 
Administration. 
{FR Doc. 84-9207 Filed 45-84; 8:45 am] 
BILLING. CODE 4410-09-M 


Manufacturer of Controlled 
Substances; Application 


Pursuant to Section 1301.43(a) of Title 
21 of the Code of Federal Regulations 
(CFR), this is notice that on December 
12, 1983, Johnson Matthey, Inc., 1401 
King Road, West Chester, Pennsylvania 
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19380, made application to the Drug 
Enforcement Administration (DEA) for 
registration as a bulk manufacturer of 
the Schedule II controlled substance 
Fentanyl (9801). 

Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such substance, 
may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Drug Enforcement Administration, 
United States Department of Justice, 
1405 I Street NW., Washington, D.C. 
20537, Attention: DEA Federal Register 
Representative (Room 1203), and must 
be filed no later than May 7, 1984. 


Dated: March 30, 1984. 
Gene R. Haislip, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
{FR Doc. 84-9209 Filed 4-5-B4; 8:45 am] 
BILLING CODE 4410-09-™ 


Manufacturer of Controlled 
Substances; Application 


Pursuant to Section 1301.43(a) of Title 
21 of the Code of Federal Regulations 
(CFR), this is notice that on January 18, 
1984, Mallinckrodt, Inc., Department 
C.B., Mallinckrodt and Second Streets, 
St. Louis, Missouri 63147, made 
application to the Drug Enforcement 
Administration (DEA) for registration as 
a bulk manufacturer of the basic classes 
of controlled substances listed below: 


Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such substances, 


may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Drug Enforcement Administration, 
United States Department of Justice, 
1405 I Street NW., Washington, D.C. 
20537, Attention: DEA Federal Register 
Representative (Room 1203), and must 
be filed no later than May 7, 1984. 


Dated: March 30, 1984. 
Gene R. Haislip, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. 84-9210 Filed 4-5—84; 8:45 am] 
BILLING CODE 4410-01-™ 


DEPARTMENT OF LABOR 
Office of the Secretary 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 


Background 

The Department of Labor, in carrying 
out its responsibility under the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), considers comments on the 
proposed forms and recordkeeping 
requirements that will affect the public. 


List of Forms Under Review 


On each Tuesday and/or Friday, as 
necessary, the Department of Labor will 
publish a list of the Agency forms under 
review by the Office of Management 
and Budget (OMB) since the last list was 
published. The list will have all entries 
grouped into new collections, revisions, 
extensions, or reinstatements. The 
Departmental Clearance Officer will, 
upon request, be able to advise 
members of the public of the nature of 
any particular revision they are 
interested in. 

Each entry will contain the following 
information: 

The Agency of the Department issuing 
this form. 

The title of the form. 

The OMB and Agency form numbers, 
if applicable. 

How often the form must be filled out. 

Who will be required to or asked to 
report. 

Whether small businesses or 
organizations are affected. 

An estimate of the number of 
responses. 
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An estimate of the total number of 
hours needed to fill out the form. 

The number of forms in the request for 
approval. 

An abstract describing the need for 
and uses of the information collection. 


Comments and Questions 


Copies of the proposed forms and 
supporting documents may be obtained 
by calling the Departmental Clearance 
Officer, Paul E. Larson, Telephone 202- 
523-6331. Comments and questions 
about the items on this list should be 
directed to Mr. Larson, Office of 
Information Management, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Room S-5526, 
Washington, D.C. 20210. Comments 
should also be sent to the OMB 
reviewer, Arnold Strasser, Telephone 
202-395-6880, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 3208, 
NEOB, Washington, D.C. 20503. 

Any member of the public who wants 
to comment on a form which has been 
submitted te OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

Revision 
Employment and Training 

Administration 
Guidelines for the State Employment 

Security Agency Program Budget Plan 

for the Unemployment Insurance 

Program 
1205-0123; ET Handbook 336 
Annually 
State or local governments 
53 responses; 2776 hours. 

The Program Budget Plan provides the 
basis for an application for funds for 
State Unemployment Insurance 
operations for the coming year. In the 
PBP, States certify content to comply 
with assurances. The affected public are 
the 53 State Employment Security 
Agencies. 


Reinstatement 


Occupational Safety and Health 

Administration 
Abestos 
1218-0010; OSHA-246 
On occasion 
76,442 respondents; 1,235,390 hours 
Businesses and other for profit small 

businesses or organizations. 

The information collection 
requirements are necessary to protect 
and monitor the health of employees 
who work in establishments where 
exposure to asbestos may occur. 





13758 


Reinstatement 


Occupational Safety and Health 

Administration 
Ionizing Radiation 
OSHA 253 
On occasion 
210,000 respondents; 1,422,511 hours 
Businesses and other for profit small 

businesses or organizations. 

The information to be collected by 
employers is needed to monitor 
employee exposure to ionizing radiation 
and to protect the health of employees 
exposed to ionizing radiation in the 
workplace. 

Signed at Washington, D.C. this 29th day of 
March 1984. 

Paul E. Larson, 

Departmental Clearance Officer. 
[FR Doc. 84-9239 Filed 45-84; 8:45 em] 
BILLING CODE 4510-26-m 


Mine Safety and Health Administration 
[Docket No. M-83-29-M] 


Aquarius Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Aquarius Mining Company, P.O. Box 
957, Boulder, Colorado 80306 has filed a 
petition to modify the application of 30 
CFR 57.443 (buildings within 100 feet of 
mine openings; fire protection 
requirements) to its Comstock Mine 
Project (I.D. No. 05-01580) located in 
Boulder County, Colorado. The petition 
is filed under Section 101{c) of the 
Federal Mine Safety and Health Act of 
1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that buildings which are 
within 100 feet of mine openings used 
for intake air and mine openings that are 
designated escapeways in exhaust air 
be constructed of fire resistant 
materials. 

2. The work at the mine is presently 
limited to exploration and development. 
The inside of an existing 40 by 100 foot 
steel building had been sprayed with a 
¥ to 1 inch thick layer of polyurethane 
foam to serve as an insulation and to 
seal against the high winds that prevail 
at the building's 10,000 foot elevation. A 
diesel-powered dump truck will be used 
to transport the materials hoisted during 
exploration. 

3. As an alternate method, petitioner 
proposes to: 

a. Remove the fire retardant 
polyurethane foam from the entire wall 
of the building near where the diesel 
truck will be parked, in lieu of covering 
that wall with gypsum board or gunnite; 


b. Provide a secondary escapeway, 
commencing at the 45 foot underground 
tunnel level and coming to the surface at 
a point far removed from the building. 
No miner will have to exit through the 
building if a problem develops; 

c. Open the roof of the building over 
the shaft for added ventilation; 

d. Place fire extinguishers on the truck 
and at the headframe; 

e. Provide an attendant with the truck 
at all times; 

f. Apply a covering of noncombustible 
material to the shaft collar; 

g. Keep the building free of all 
combustibles except for that which is in 
transit; 

h. Install ventilation air ducting to the 
outside of the building. In the event of a 
fire in the building, the ventilation fan 
for the mine will be drawing fresh air 
from outside. The fan discharges into 
metal tubing extending from the surface 
down to the 420 foot level, which puts 
the shaft on exhaust air; and 

i. Build a refuge chamber at the 420 
foot level, equipped with a door and 
water. Compressed air will be piped in. 

4. Once production begins, all 
remaining urethane foam will be 
removed from the walls and ceiling of 
the building and a protective coating of 
noncombustible material will be applied 
to the steel posts and guides. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 

Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

(FR Doc. 84-9248 Filed 4-65-84; 6:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-84-3-M] 


ASARCO, Inc.; Petition for Modification 
of Application of Mandatory Safety 
Standard 


ASARCO, Inc., Box 440, Wallace, 
Idaho 83873 has filed a petition to 
modify the application of 30 CFR 57.11- 
37 (ladderways) to its Galena Mine (I.D. 
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No. 10-00082) located in Shoshone 
County, Idaho. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that ladderways have a 
minimum unobstructed cross-sectional 
opening of 24 by 24 inches measured 
from the face of the ladder. 

2. Petitioner seeks a modification of 
the standard to permit the cross- 
sectional opening to be 18 by 20 inches 
measured from the face of the ladder. 

3. In support of this request, petitioner 
states that: 

(a) The present practice of driving 
timbered raises on steeply dipping veins 
results in a manway compartment 31 
inches wide. This width is maintained 
through the raise except at the ladder 
offsets which are required by 30 CFR 
57.11-41 to be every 30 feet. To ensure a 
safe and adequate landing at these 
intervals, the landing must be as wide as 
the ladder rungs. This results in a 
manway opening of approximately 18 
inches wide. To increase the width of 
the opening would require a narrower 
landing. To make the landing narrower 
than the ladder rung would create a 
potential safety hazard for the person 
climbing down the ladder; 

(b) Driving larger raises to provide a 
larger manway compartment would 
present a hazard to all miners because 
the raises are driven in highly stressed 
quarzitic rock. Elimination of ground 
control problems is dependent upon 
driving a raise with as small of a cross- 
sectional area as possible; 

(c) As stope mining progresses 
upward through the ore block, stress 
conditions increase around the raise 
openings. This increased stress 
necessitates continual repair work to the 
raise timber. To maintain a 24 by 24 inch 
opening at this state of the mining cycle 
would expose the miners to hazardous 
conditions; and 

(d) To create a 24 by 24 inch opening 
by reducing the size of the landing 
increases the possibility of an object or 
person falling through the larger 
manway opening. 

4. Petitioner states that the proposed 
alternate method will provide the same 
measure of protection for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
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Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9249 Filed 4-584; 8:45 am] 
BILLING CODE 4510-43-m 


[Docket No. M-84-64-C] 


Barnes & Tucker Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Barnes & Tucker Company, 1912 
Chestnut Avenue, Barnesboro, 
Pennsy!vania 15714 has filed a petition 
to modify the application of 30 CFR 
75.1100-3 (condition and examination of 
firefighting equipment) to its Lancashire 
No. 24D Mine (1.D. No. 36-00835) located 
in Indiana County, Pennsylvania. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that all firefighting 
equipment be maintained in a usable 
and operative condition. 

2. Petitioner states that due to the 
extremely cold weather experienced 
during the winter months, the waterline 
used for fire_protection along the slope 
belt freezes and is inoperative. 

3. As an alternate method, petitioner 
proposes to install a dry waterline along 
the slope belt for fire protection. This 
dry waterline system will be pressurized 
by a signal from the fire sensors to an 
automatic actuator valve installed in the 
waterline and connected to the 
automatic fire sensors which are 
installed and maintained in accordance 
with applicable standards. When 
activated, the sensors will send a signal 
to the actuator valve to open, allowing 
the waterline to be pressurized with. 
water. A manual bypass value will also 
be installed in the system to allow the 
waterline to be pressurized if desired. 
All persons in the vicinity of the slope 
will be taught the operation of the dry 
pipe system. Sufficient water will be 
available for the dry pipe system at all 
times. 

4. Petitioner states that the proposed 
alternate method will provide the same 
measure of protection for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 64-0262 Filed 4-5-4; 8:45 am] 
BILLING CODE 4510-43-4 


[Docket No. M-84-53-C] 


Barnes & Tucker Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Barnes & Tucker Company, 1912 
Chestnut Avenue, Barnesboro, 
Pennsylvania 15714 has filed a petition 
to modify the application of 30 CFR 
75.1100-3 (condition and examination of 
firefighting equipment) to its Lancashire 
No. 20 Mine {1.D. No. 36-00836) located 
in Cambria County, Pennsylvania. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that all firefighting 
equipment be maintained in a usable 
and operative condition. 

2. Petitioner states that due to the 
extremely cold weather experienced 
during the winter months, the waterline 
used for fire protection along the slope 
belt freezes and is inoperative. 

3. As an alternate method, petitioner 
proposes to install a dry waterline along 
the slope belt for fire protection. This 
dry waterline system will be pressurized 
by a signal from the fire sensors to an 
automatic actuator valve installed in the 
waterline and connected to the 
automatic fire sensors which are 
installed and maintained in accordance 
with applicable standards. When 
activated, the sensors will send a signal 
to the actuator valve to open, allowing 
the waterline to be pressurized with 
water. A manual bypass valve will also 
be installed in the system to allow the 
waterline to be pressurized if desired. 
All persons in the vicinity of the slope 
will be taught the operation of the dry 
pipe system. Sufficient water will be 
available for the dry pipe system at all 


times. 
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4. Petitioner states that the proposed 
alternate method will provide the same 
measure of protection for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9263 Filed 4-5-84; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-84-68-C] 


Bethiehem Mines Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Bethlehem Mines Corporation, 7012 
MacCorkle Avenue, SE., Charleston, 
West Virginia 25304 has filed a petition 
to modify the application of 30 CFR 
75.1303 (permissible blasting devices) to 
its Mine No. 131 (I.D. No. 46-01268) and 
Mine No. 132 (1.D. No. 46-04789), both 
located in Boone County, West Virginia: 
its No. 108 Mine (LD. No. 46-03887) 
located in Upshur County, West 
Virginia; and its Mine No. 81 (1.D. No. 
46-04130) located in Nicholas County, 
West Virginia. The petition is filed 
under Section 101{c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable with wires no smaller 
than No. 18 Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 
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b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d. Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon insertion of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying 
conditions of use for the unit and will 
install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 

Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 84-9253 Filed 45-84; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-84-93-C] 


Bethiehem Mines Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Bethlehem Mines Corporation, 7012 
MacCorkle Avenue, SE, Charleston, 
West Virginia 25304 has filed a petition 
to modify the application of 30 CFR 
75.305 (weekly examinations for 


hazardous conditions) to its Mine No. 
131 (I.D. No. 46-01268) located in Boone 
County, West Virginia. The petition is 
filed under Section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 


A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that intake and return 
aircourses be examined in their entirety 
on a weekly basis. 

2. The return airway from the 12 Right 
Longwall Section, despite the 
installation of maximum roof supports, 
is still unsafe to travel because of 
deteriorating roof conditions. 

3. As an alternate method to traveling 
the affected airway, petitioner proposes 
that: 

a. The primary (intake) and secondary 
(track and/or belt) escapeways located 
in the headgate entry will be reviewed 
with all personnel working on the 
longwall. Each person will be 
familiarized with the location and 
procedures for escape from such section; 

b. Six CSE Model AU-911 self- 
contained self-rescuers will be stored at 
the tailgate and six will be stored at the 
midpoint of the longwall face; 

c. The longwall tailgate will be 
examined to that point that is 
impassable from both ends on each pre- 
shift examination; 

d. While the longwall is operating, 
only those persons necessary to pre- 
shift examine the longwall tailgate from 
the tailgate of the longwall face to that 
point outby where the tailgate is 
impassable will be permitted in that 
area. The pre-shift examination will be 
recorded in the fireboss book. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 28, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9261 Filed 4-65-84; 8:45 am] 
BILLING CODE 4510-43-m 
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[Docket No. M-84-61-C] 


Big Fork Coal Co., Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Big Fork Coal Co., Inc., P.O. Box 147, 
Summersville, West Virginia 26651 has 
filed a petition to modify the application 
of 30 CFR 75.1303 (permissible blasting 
devices) to its No. 15 Mine (I.D. No. 46- 
04457) located in Nicholas County, West 
Virginia. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used only by an authorized 
person and will be used with well- 
insulated blasting cable with wires no 
smaller than No. 18 Brown and Sharp 
gauge. E 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d. Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; * 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon inserting of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying the 
conditions of use for the unit and will 
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install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9259 Filed 45-84; #45 am] 
BILLING CODE 4510-43-M 


{Docket No. M-B4-79-C] 


C & T Development Co., Inc.; Petition 
for Modification of Application of 
Mandatory Safety Standard 


C & T Development Co., Inc., P.O. Box 
27, Seawick, West Virginia 26202 has 
filed a petition to modify the application 
of 30 CFR 75.1303 (permissible blasting 
devices) to its Fisher Run Mine (1.D. No. 
46-06708) located in Webster County, 
West Virginia. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable with wires no smaller 
than No. 1. Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d. Eight detonators with iron leg wires 
10 feet long; 


e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon insertion of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals net to exceed 6 months. 

5. Petitiener will attach the 
manufacturer's label specifying the 
conditions of use for the unit and will 
install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9252 Filed-4-5~64; 8:45 am} 
BILLING CODE 4510-43-M 


[Docket No. M-83-174-C] | 


Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Consolidation Coal Company, Consol 
Plaza, Pittsburgh, Pennsylvania 15241 
has filed a petition to modify the 
application of 30 CFR 75.326 {aircourses 
and belt haulage entries) to its 
Loveridge No. 22 Mine {I.D. No. 46- 
01433) located in Marion County, West 
Virginia. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 


A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that intake and return 
aircourses be separated from belt 
haulage entries and that the belt haulage 
entries not be used to ventilate active 
working places. 

2. As an alternate method, petitioner 
proposes to use the air in the belt entry 
to ventilate active working places in the 
1 West Section and planned longwall 
panels. In support of this request, 
petitioner states that: 

a. The 1 West Section was developed 
to use belt haulage from the face directiy 
to the rotary dump, eliminating a 
considerable amount of track haulage. 
An intake escapeway was constructed 
in these old entries. Due to the 
limitations of the original development 
entries, the use of belt air will fully 
utilize the available mine entries to 
provide positive ventilation to the 
working section; 

b. The air used to ventilate the belt 
presently is reversed from face toward 
drive. This system requires about 40,000 
cfm of air when the belt length increases 
to plus 6,000 feet. The limited 
availability of ventilating air will not 
permit this system to continue as soon 
as additional sections are added in this 
area of the mine; 

c. The use of belt air provides a safer, 
more effective system to ventilate the 
working sections. Tests have shown that 
by using the belt entries as an intake 
and restricting the air flow im the intake 
escapeway, the pressure reversed on the 
intake escapeway stoppings. The 
present system of restricting air flow in 
the belt entry creates positive pressure 
from the belt to the track and in some 
cases from the track to the intake 
escapeway. This creates the situation 
where a fire and resultant smoke on the 
belt immediately causes smoke on the 
track entry anda migration to the intake 
escapeway, negating smoke free 
escapeways from the section. 

3. In further support of the proposed 
alternate method, petitioner proposes to 
install a fire detection system as 
follows: 

a. Low-level carben monoxide (CO) 
monitoring devices will be installed in 
all belt entries used as intake 
aircourses; the devices will be located 
so that the air is monitored at each belt 
drive, tailpiece, at intervals not to 
exceed 3,000 feet along the belt 
conveyor, and at other locations as may 
be required by the District Manager; 

b. The CO monitoring devices will be 
capable of giving beth visual and 
audible alarm signals automatically 
when the level of CO at any location 
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exceeds 5 ppm above the ambient level 
for the mine; 

c. The monitoring system will be 
capable of identifying any activated 
sensor within the belt haulage entry. 
This system will also have a map or 
schematic which will identify all 
monitor and flight locations; 

d. The monitoring devices will initiate 
fire alarm signals at a manned location 
on the surface where personnel on duty 
have two-way communication with all 
persons who may be endangered. Such 
signals will be activated when the level 
of CO exceeds 10 ppm above the 
ambient level of the mine; 

e. The person at the manned location 
on.the surface will be trained in the 
operation of the CO monitoring system 
and emergency procedures; 

f. At any time the CO monitor has 
been deenergized, for reasons such as 
power outages or routine maintenance, 
petitioner proposes that the belt 
conveyor may continue to operate as 
long as it is patrolled and physically 
monitored by a qualified person with 
CO detector tubes or equivalent means 
until the monitor returns to normal 
operations; 

g. The CO monitor and sensor will be 
visually examined at least once every 24 
hours when coal is being produced to 
ensure proper functioning, inspected by 
a qualified person at least every seven 
days to ensure proper operation and 
proper maintenance, and calibrated with 
known quantities of CO in air mixtures 
at least every 30 calendar days. An 
inspection record will be maintained on 
the surface and made available to 
interested persons; 

h. Details of the fire detection system 
will be included as a part of the 
Ventilation System and Methane and 
Dust Control Plan submitted to the 
District Manager; and 

i. The velocity of air current in the belt 
entry will not exceed 300 feet per 
minute, and the concentration of 
respirable dust in the intake air passing 
over the belt conveyor will meet 
applicable requirements. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 


7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
(FR Doc. 84-0245 Filed 4-5-84; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-84-3-C] 


D & F Deep Mine; Petition for 
Modification of Application of 
Mandatory Safety Standard 


D & F Deep Mine, P.O. Box 298, 
Minersville, Pennsylvania 17954 has 
filed a petition to modify the application 
of 30 CFR 75.301 (air quality, quantity 
and velocity) to its Buck Drift (1.D. No. 
36-07456) located in Schuylkill County, 
Pennsylvania. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. Air sample analysis history reveals 
that harmful quantities of methane are 
non-existent in the mine. 

2. Ignition, explosion and mine fire 
history are non-existent for the mine. 

3. There is no history of harmful 
quantities of carbon dioxide and other 
noxious or poisonous gases. 

4. Mine dust sampling programs have 
revealed extremely low concentrations 
of respirable dust. 

5. Extremely high velocities in small 
cross sectional areas of airways and 
manways required in friable anthracite 
veins for control purposes, particularly 
in steeply pitching mines, present a very 
dangerous flying object hazard to the 
miners. 

6. High velocities and large air 
quantities cause extremely 
uncomfortable damp and cold 
conditions in the already uncomfortable, 
wet mines. 

7. As an alternate method, petitioner 
proposes that: 

a. The minimum quantity of air 
reaching each working face be 1,500 
cubic feet per minute; 

b. The minimum quantity of air 
reaching the last open cross-cut in any 
pair or set of developing entries be 5,000 
cubic feet per minute; and 

c. The minimum quantity of air 
reaching the intake end of a pillar line 
be 5,000 cubic feet per minute, and/or 
whatever additional quantity of air that 
may be required in any of these areas to 
maintain a safe and healthful mine 
atmosphere. 

8. Petitioner states that the alternate 
method proposed will at all times 
provide the same measure of protection 
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for the miners affected as that provided 
by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9242 Filed 4-5~84; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-84-48-C] 


Deep Mine Coal Co., Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Deep Mine Coal Co., Inc., R.D. No. 2, 
Box 201, Shamokin, Pennsylvania 17872 
has filed a petition to modify the 
application of 30 CFR 75.1400 (hoisting 
equipment; general) to its No. 2 Slope 
(I.D. No. 36-05738) located in 
Northumberland County, Pennsylvania. 
The petition is filed under Section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cages, platforms or 
other devices which are used to 
transport persons in shafts and slopes 
be equipped with safety catches or other 
approved devices that act quickly and 
effectively in an emergency. 

2. Petitioner states that no such safety 
catch or device is available for steeply 
pitching and undulating slopes with 
numerous curves and knuckles present 
in the main haulage slopes of this 
anthracite mine. 

3. Petitioner further believes that if a 
“makeshift” safety device were installed 
it would activate on knuckles and 
curves, when no emergency existed, and 
cause a tumbling effect on the 
conveyance which would increase 
rather than decrease the hazard to the 
miners. 

4. As an alternate method, petitioner 
proposes to operate the man cage or 
steel gunboat with secondary safety 
connections securely fastened around 
the gunboat and to the hoisting rope, 
which have a factor of safety in excess 
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of the design factor as determined by 
the formula specified in the American 
National Standard for Wire Rope for 

Mines. 

5. Petitioner states that the proposed 
alternate method will at all times 
provide the same degree of safety to the 
miners affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in thatoffice on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9265 Filed 4-5-4: 8:45 amj 
BILLING CODE 4510-43-m 


[Docket No. M-84-60-C] 


E. C. Coal Mining Co., Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


E. C. Coal Mining Co., Inc., Box 2005, 
Beckley, West Virginia 25802 has filed a 
petition to modify the application of 30 
CFR 75.1303 (permissible blasting 
devices) to its No. 2 Mine (ID. No. 46- 
06660) located in Raleigh County, West 
Virginia. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable wires no smaller than No. 
18 Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 


d. Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon release of the key. 
This will be verified prior to connecting 
the unit to the blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying 
conditions of use for the unit and will 
install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9256 Filed 4-5-84; 8:45 am| 
BILLING CODE 4510-43-M 


[Docket No. M-84-34-C] 


Eastern Associated Coal Corp.; 
Petition for Modification of Application 
of Mandatory Safety Standard 


Eastern Associated Coal Corporation, 
One PPG Place, Pittsburgh, 
Pennsylvania 15222 has filed a petition 
to modify the application of 30 CFR 
75.305 (weekly examinations for 
hazardous conditions) to its Federal No. 
1 Mine (I.D. No. 46-01429) located in 
Marion County, West Virginia. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 


A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that return aircourses be 
examined in their entirety by a certified 
person on a weekly basis. 

2. The 6 Right Mains area is 
maintained as haulageway entries for 
inby areas. Parallel to these main 
haulageway entries on both sides are 
multiple main return airways. Portions 
of these main return airways are 
abandoned areas, which are unsafe for 
travel due to flooding or massive falls 
caused by deterioration of the draw 
slate top. As a result of previous 
flooding and weight from longwall 
mining, the walls and ribs are so 
deteriorated that installation of 
additional roof supports is not possible. 
Although portions of these airways are 
unsafe for travel, sufficient air passes 
through to ventilate the affected areas of 
the mine. However, rehabilitation of the 
return airways would expose miners to 
the hazards from the fall of roof or rib. 

3. As an alternate method, petitioner 
proposes to establish and maintain five 
special ventilation checkpoints at 
specified locations. Daily air quantity 
and methane readings will be made by a 
qualified person at each checkpoint, and 
the results recorded on a date board at 
each location. 

4. Petition states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 

Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 84-9266 Filed 4-5-84; 8:45 am] 

BILLING CODE 4510-43-m 


[Docket No. M-82-127-C) 


Gorenty Tunneling Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Gorenty Tunneling Company, Walnut 
Street, Middleport, Pennsylvania 17953 
has filed a petition to modify the 
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application of 30 CFR 75.1714 (seif- 
contained self-rescue devices) to its 
Gorenty Slope (I.D. No. 36-07367) 
located in Schuylkill County, 
Pennsylvania. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 


A summary of the petitioner’s 
statements follows: 


1. The petition concerns the 
requirement that each operator make 
available to each person who goes 
underground a self-contained self-rescue 
device or devices approved by the 
Secretary which is adequate to protect 
the persen for one hour or longer. 


2. The mine is wet and virtually dust 
free. The upper area of the mine was 
deep and strip mined, leaving 
ventilation to the surface by means of 
abandoned slopes, cracks, fissures and 
strip pits. This creates a natural draft 
that would sweep noxious fumes to the 
surface away from the miners. 


3. Petitioner states that the mine 
geology, undulation, thin coal and 
varying pitches make it impossible to 
wear the device while working. Sections 
of the mine are subjected to freezing 
temperatures, making constant 
availability of the devices questionable. 


In addition, the wet conditions of the 
mine make it difficult to locate a 
suitable dry storage location for the self- 
rescuers. 


4. Petitioner proposes to continue 
using the present filter-type self-rescuers 
as an alternative to providing self- 
contained self-rescuers, and states that 
this will provide the same measure of 
protection for the miners affected as 
that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
(FR Doc. 64-8257 Filed 45-84; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-82-111-C] 


Hard Times Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Hard Times Coal Company, 8253 
Shamokin Street, Trevorton, 
Pennsylvania 17881 has filed a petition 
to modify the application cf 30 CFR 
75.1714 (self-contained self-rescue 
devices) to its R.B. Slope (I.D. No. 36- 
05448) located in Northumberland 
County, Pennsylvania. The petition is 
filed under Section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that each operator make 
available to each person whe goes 
underground a self-contained seif-rescue 
device or devices approved by the 
Secretary which is adequate to protect 
such person for one hour or longer. 

2. The distance from the mine portal 
to the actual working face is less than 
2,000 feet; the mine can be evacuated in 
less than 15 minutes. 

3. The mine is always damp to wet 
and there is only one piece of electrical 
equipment, which is a smali pump 
located at the foot of the slope; 
therefore, the possibility of a fire is 
remote. However, should a fire occur 
anywhere on the intake side of the mine, 
it would be discovered immediately 
because one miner is always on the 
gangway level loading and transporting 
coal. If a fire should occur in the return, 
the miners could escape out the slope in 
intake air. 

4. Petitioner states that the devices 
are too heavy, bulky and cumbersome to 
be worn safely in the heavily pitching 
anthracite mine. Sections of the mine 
are subjected to freezing temperatures, 
making constant availability of the 
devices questionable. The wet mine 
conditions make it very difficult to 
locate a suitable, dry storage location 
for the devices. The miners are equipped 
with filter-type self-rescue devices. 

5. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627; 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 
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Dated: March 28, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9280 Filed 4-5-84; 8:45 am} 
BILLING CODE 4510-43-M 


[Docket No. M-84-1-C] 


inland Steel Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Inland Steel Coal Company, P.O. Box 
566, Sesser, Illinois 62884 has filed a 
petition to modify the application of 30 
CFR 75.503 (permissible electric face 
equipment; maintenance} to its No. 1 
Mine (I.D. No. 11-00601) located in 
Jefferson County, Illinois. The petition is 
filed under Section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the use of 
keyed locks inserted through brackets to 
secure the battery nips on the mine’s 
scoops. 

2. Petitioner states that these locks 
have proven hard to keep on the scoops. 
3. As an alternate method, petitioner 
proposes to put a bracket on the battery 
with a set screw-type arrangement to 

lock it down. 

4. Petitioner states the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available forinspection at that address. 

Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 84-9243 Filed 4~5~84; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-81-41-C] 


Kintzel Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Kintzel Coal Company, R.D. No. 2, 
Box 592, Pine Green, Pennsylvania 17963 
has filed a petition to modify the 
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application of 30 CFR 75.1714 (self- 
contained self-rescue devices) to its 
Lykens No. 6 Mine (LD. No. 36-01886) 
located in Schuylkill County, 
Pennsylvania. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that each operator make 
available to each person who goes 
underground a self-rescue device or 
devices approved by the Secretary 
which is adequate to protect the person 
for one hour or longer. 

2. Petitioner proposes to continue 
using the present filter-type self-rescuers 
as an alternative to providing self- 
contained self-rescuers, and states that 
this will provide the same measure of 
protection for the miners affected as 
that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9258 Filed 4-5-84; 8:45 amj 
BILLING CODE 4510-43-™ 


[Docket No. M-84-65-C] 


Lady Jane Collieries, Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Lady Jane Collieries, Inc., P.O. Box 
306, Penfield, Pennsylvania 15849 has 
filed a petition to modify the application 
of 30 CFR 75.1303 (permissible blasting 
devices) to its Stott No. 1 (I.D. No. 36- 
00880) located in Clearfield County, 
Pennsylvania. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 


2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit, The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable with wires no smaller 
than No. 18 Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d, Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon insertion of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying 
conditions of use for the unit and will 
install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
(FR Doc. 84-9254 Filed 45-84; 8:45 am} 
BILLING CODE 4510-43-M 


[Docket No. M-84-42-C] 


Lee Ann Coai Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Lee Ann Coal Company, 155 Fifth 
Avenue West, Madison, West Virginia 
25130 has filed a petition to modify the 
application of 30 CFR 75.1303 
(permissible blasting devices) to its Rex 
Mine (1.D. No. 46-05427) located in 
Logan County, West Virginia. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable with wires no smaller 
than No. 18 Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; © 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d. Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon insertion of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying 
conditions of use for the unit and will 
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install the manufacterer’s sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
{FR Doc. 84-9255 Filed 45-84; 8:45 am] 


[Docket No. M-81-167-C] 


Long Branch Eneray; Petition for 
éModification of Application of 
Mandatory Safety Standard 


Long Branch Energy, Route 1, Box 278, 
Danville, West Virginia 25053 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Mine No. 3 (1D. No. 46-03883) located in 
Boone County, West Virginia. The 
petition is filed under Section 101{c} of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
instalied on the mine’s electric face 
equipment. 

2. The coal seam in the roadway from 
section to surface in several locations is 
42 inches or less in height. 

3. Petitioner states that the 
installation of a canopy on the mine's 
scoop would result in a diminution of 
safety for the miners affected because 
the canopy can strike and dislodge the 
roof bolts and roof supports, increasing 
the chances of an accident. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 


comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Dec. 84-9246 Filed 45-84; 8:45 am} 
BILLING CODE 4510-43-™ 


[Docket No. M-&4-62-C] 


Nationai Mines Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


National Mines Corporation, P.O. 
Drawer 295, Wayland, Kentucky 41566 
has filed a petition to modify the 
application of 30 CFR 75.1303 
(permissible blasting devices} to its 
Stinson No. 1 Mine (LD. No. 1715-02613), 
Stinson No. 2 Mine (LD. No. 15-02614) 
Stinson No. 3 Mine (I.D. Ne. 15-02615}, 
and its Stinson No. 7 Mine (LD. No. 15- 
13135), all located in Knott County, 
Kentucky. The petition is filed under 
Section 101{c)} of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements foilows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable with wires no smaller 
than No. 18 Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet leng; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d. Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 
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b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon insertion of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying the 
conditions of use for the unit and will 
install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4915 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9250 Filed 4-5-4; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-84-5-C] 


R & S Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


R & S Coal Company, General 
Delivery, Regina, Kentucky 41559 has 
filed a petition to modify the application 
of 30 CFR 75.1710 (cabs and canopies) to 
its No. 4 Mine (1.D. No. 15-12278} located 
in Pike County, Kentucky. The petition is 
filed under Section 101{c} of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment. 

2. The coal seam ranges from 40 to 48 
inches in height with consistently 
ascending and descending grades, 
creating dips in the coal bed. 

3. Petitioner states that the installation 
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of canopies on the mine’s electric face 
equipment would result in a diminution 
of safety because the canopies can 
strike and dislodge roof support as well 
as severely limit the equipment 
operator's visibility, increasing the 
chances of an accident. The canopies 
also restrict and hamper the operator’s 
seating position, increasing operator 
fatigue and the chances of an accident. 
4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 

Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 84-9241 Filed 4-5-84; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-84-49-C] 


Sewell Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Sewell Coal Company, Route 3, Box 
125, Nettie, West Virginia 26681 has 
filed a petition to modify the application 
of 30 CFR 75.1103 (automatic fire 
warning devices) to its Sewell No. 1-A 
Mine (1.D. No. 46-03859) located in 
Nicholas County, West Virginia. The 
petition is filed under Section 101{c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that devices be installed on 
all belts which will give a warning 
automatically when a fire occurs on or 
near a belt. 

2. As an alternate method, petitioner 
proposes to use a carbor: monoxide 
monitoring system in lieu of automatic 
fire warning devices, as follows: 

a. An automatic fire detection system 
will be installed on the underground belt 
conveyors. The sensors installed will 
give early warning automatically when 
a fire occurs in the belt entry. These 
sensors will provide both audible and 
visual signals that permit rapid location 
of the fire to a manned location on the 
surface where personnel have an 


assigned post of duty and have 
telephone or equivalent communication 
with all persons who may be 
endangered. The detector located at or 
near the section loading point will 
activate when carbon monoxide is 
detected and give a warning signal that 
may be heard in the working section. All 
persons, except those required to 
investigate and take appropriate action 
in the event of a fire in the belt entry, 
will be immediately withdrawn from 
this endangered area to a safe area; 

b. The system will be calibrated to 
activate the warning signals should the 
carbon monoxide concentration reach 10 
p.p.m. above ambient; 

c. The location of the sensors for the 
automatic fire detection system will be 
approved by the District Manager in the 
mine’s Ventilation System and Methane 
and Dust Control Plan; 

d. Each carbon monoxide monitor and 
sensor will be visually examined at 
least once each 24 hours to ensure 
proper functioning. The units will be 
checked weekly for proper operation of 
the built-in safety features and will 
perform other checks recommended by 
the manufacturer. At least every 30 
days, the monitors will be checked for 
operating accuracy with a known 
concentration of carbon monoxide gas 
and will be calibrated as necessary, and 
a record of the tests kept and made 
available to interested persons. 

3. In addition, petitioner proposes that 
should the automatic fire detection 
system be affected by a power 
interruption or other malfunction, the 
belt conveyor can continue to operate if 
a person qualified to make tests is 
stationed at the malfunctioning sensor 
or the area affected to continuously 
monitor for carbon monoxide with a 
suitable instrument. 

4. Petitioner states that the proposed 
alternate method will provide the same 
measure of protection for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-9284 Filed 4-5-84; 6:45 am} 
BILLING CODE 4510-43-™ 


[Docket No. M-83-177-C] 


Sharples Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Sharples Coal Corporation, P.O. Box 
D, Sharples, West Virginia 25183, on 
behalf of Zapata Coal Corporation, has 
filed a petition to modify the application 
of 30 CFR 75.1403--8(c) (clearance 
requirements on track haulage roads) to 
its Buffalo Creek No. 4 Mine (LD. No. 
4603749) located in Logan County, 
West Virginia. The petition is filed 
under Section 101{c) of the Federal Mine 
Safety Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that track haulage roads 
have a clearance on the “tight” side of 
at least 12 inches from the farthest 
projection of normal traffic. 

2. Petition seeks a modification of the 
standard in order to reroute the supply 
track around a roof fall. The area 
affected is approximately 200 feet long. 
The mine has no more than two pieces 
of equipment moving on the track at any 
given time. 

3. As an alternate method, petitioner 
proposes to provide safety precautions 
to help alleviate any hazards that may 
be caused by the lack of clearance, as 
follows: 

a. Start and stop switches will be 
placed on the number 6 belt conveyor at 
each side of the affected area; 

b. Caution signs, warning of close 
clearance, will be placed conspiciously 
in the track entry on both sides of the 
affected area; and 

c. A safety meeting will be held with 
all underground employees to make 
them aware of the change and of the 
precautions that must be taken in this 
area. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
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7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
{FR Doc. 64-9240 Filed 4-584; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-83-176-C] 


Sharples Coal Corporation, P.O. Box 
D, Sharples, West Virginia 25183, on 
behalf of Zapata Coal Corporation, has 
filed a petition to modify the application 
of 30 CFR 75.1403-8(b) (clearance 
requirements on track haulage roads) to 
its Buffalo Creek No. 4 Mine (LD. No. 
46-03749) located in Logan County, 
West Virginia. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that track haulage roads 
have a continuous clearance on one side 
of at least 24 inches from the farthest 
projection of normal traffic. 

2. Petitioner seeks a modification of 
the standard in order to reroute the 
supply track around a roof fall. The area 
affected is approximately 200 feet long. 
The mine has no more than two pieces 
of equipment moving on the track at any 
given time. 

3. As an alternate method, petitioner 
proposes to provide safety precautions 
to help alleviate any hazards that may 
be caused by the lack of clearance, as 
follows: 

a. Start and stop switches will be 
placed on the number 6 belt conveyor at 
each side of the affected area; 

b. Caution signs, warning of close 
clearance, will be placed conspiciously 
in the track entry on both sides of the 
affected area; and 

c. A safety meeting will be held with 
all underground employees to make 
them aware of the change and of the 
precautions that must be taken in this 
area. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 


comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-0244 Filed 4-5-84; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-83-159-C] 


Sharples Coal Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Sharples Coal Corporation, P.O. Box 
D, Sharples, West Virginia 25183, on 
behalf of Zapata Coal Corporation, has 
filed a petition to modify the application 
of 30 CFR 75.1403-5(g) (travelway 
requirements for belt conveyors) to its 
Buffalo Creek No. 4 Mine (I.D. No. 46- 
03749) located in Logan County, West 
Virginia. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that a clear travelway at 
least 24 inches wide be provided on 
both sides of all belt conveyors. 

2. Petitioner seeks a modification of 
the standard in order to reroute the 
supply track around a roof fall. The area 
affected is approximately 200 feet long. 
The mine has no more than two pieces 
of equipment moving on the track at any 
given time. 

3. As an alternate method, petitioner 
proposes to provide safety precautions 
to help alleviate any hazards that may 
be caused by the lack of clearance, as 
follows: 

a. Start and stop switches will be 
placed on the number 6 belt conveyor at 
each side of the affected area; 

b. Caution signs, warning of close 
clearance, will be placed conspiciously 
in the track entry on both sides of the 
affected area; and 

c. A safety meeting will be held with 
all underground employees to make 
them aware of the change and of the 
precautions that must be taken in this 
area. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
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Boulevard, Arlington, Virginia 22203. All 

comments must be postmarked or 

received in that office on or before May 

7, 1984. Copies of the petition are 

available for inspection at that address. 
Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 

and Variances. 

[FR Doc. 84-9247 Filed 45-84; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-84-6-C] 


United States Steel Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


United States Steel Corporation, 600 
Grant Street, Pittsburgh, Pennsylvania 
15230 has filed a petition to modify the 
application of 30 CFR 75.1700 (oil and 
gas wells) to its Cumberland Mine (I.D. 
No. 36-05018) located in Greene County, © 
Pennsylvania. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that barriers be established 
and maintained around oil and gas wells 
penetrating coal beds. 

2. The large majority of oil and gas 
wells passing through the Pittsburgh 
seam were drilled and many were also 
abandoned between 1890 and 1920, 
during which period no standards for 
drilling and plugging existed. Oil and 
gas sands are now nearly depleted, and 
no appreciable volume of gas comes 
from petroleum reservoirs. 

3. Petitioner states-that if barriers _ 
were established and maintained 
around these oil and gas wells, the roof 
control plan of the mine would be 
adversely affected, and the mine 
ventilation plan would be complicated. 

4. As an alternate method, petitioner 
proposes to seal and mine through an oil 
or gas well as follows: 

(a) Prior to mining through a well, the 
well will be cleaned out to its original 
diameter and vertical profile to the 
maximum practicable extent; 

(b) The well will be cleaned to its 
original depth, or to a point at least 200 
feet below the Pittsburgh coal seam; 

(c) The cleanout will include the 
removal of all casing where this can be 
reasonably accomplished. If the casing 
cannot be removed, the casing will be 
ripped, perforated, cut, or otherwise 
interrupted to ensure that plugging 
media fills the annulus between all 
remaining casing and the surrounding 
strata; 
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(d) The hole will be logged after 
cleaning, but prior to any ripping or 
perforating operations. Logging will 
include, as a minimum, a caliper survey 
and a directional deviation survey; 

(e) Grout tubing of suitable diameter 
will be run into the well to a point 
approximately 10 feet above the bottom 
of the open hole. The hole will be filled 
to the surface with a weighted gel of 
approximately 14.5 pounds per gallon. 
The gel will be pumped into the well 
through the grout tubing, and the total 
volume will be determined; 

(f) A slurry of expanding cement will 
be pumped into the well through the 
tubing, displacing the weighted gel, in 
accordance with accepted oil well 
cementing procedures. The cement 
slurry will be of sufficient volume to 
ensure complete filling of the hole by 
cement. Grout tubing will be removed 
from the hole as grouting operations are 
completed; 

(g) Steel turnings or other small 
magnetic fragments will be imbedded in 
the top of the cement column to provide 
a permanent magnetic monument for the 
future relocation of the well site; 

(h) Where the plugged well is to be 
used as a gob ventilation borehole after 
removal of the protective coal barrier, 
the well will be cleaned and prepared 
for cementing in the manner prescribed 
in subparagraphs (a) through (e) above, 
except that the casing may be left intact 
from a point thirty feet above the 
Pittsburgh coal seam to the surface; 

(i) After the hole has been filled to the 
surface with weighted gel, a slurry of 
expanding cement will be pumped into 
the well through the tubing to displace 
the weighted gel. The volume of cement 
slurry will be calculated to completely 
fill the hole to a point at least 30 feet 
above the top of the Pittsburgh coal 
seam; 

(j) When sufficient time has elapsed to 
permit the cement to set, the remaining 
nr gel will be removed from the 

ole. 

(k) The true elevation of the top of the 
cement will be determined. If the top of 
the cement is less than 30 feet above the 
top of the coal seam, additional cement 
slurry will be introduced until the 
required elevation is reached. If the top 
of cement is significantly higher than 30 
feet above the coal seam, excess cement 
may be removed down to the required 
elevation; 

(It) After the cement has cured, the 
hole will be prepared for use as a gob 
ventilation borehole; 

(m) If all casing has been removed 
from the borehole zone, a new casing 
string will be installed consisting of 
slotted casing and solid casing 
separated by a suitable packer. The 


solid casing will be fully grouted to the 
surrounding strata from the packer to 
the surface; 

(n) If the original casing has been left 
in place in the borehole zone, such 
casing will be cut off immediately above 
the top of the cement and will be 
perforated or slotted as appropriate for 
gob ventilation; 

{o) Upon completion, the borehole will 
be equipped with appropriate headgear 
and operated in accordance with an 
approved gob ventilation borehole plan; 

(p) The Mine Safety and Health 
Administration will be notified prior to 
mining through a well bore; 

(q) All mine personnel in the affected 
area will be notified and instructed to 
proceed with caution when mining into 
and through the well bore; 

(r} The well bore will be mined 
through and removed between the mine 
floor and roof during the normal mining 
cycle; and 

(s) Mine management will examine 
the affected working place for methane 
gas immediately before, during, and 
immediately after the interception of 
well bore. 

5. Petitioner states that the proposed 
alternate method outlined above will 
provide the same degree of safety for 
the miners affected as that afforded by 
the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 

Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 8¢-0268 Filed 4-56-84; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-84-89-C] 


W-P Coal Co.; Petition for Modification 


of Application of Mandatory Safety 
Standard 


W-P Coal Company, General 
Delivery, Omar, West Virginia 25638 has 
filed a petition to modify the application 
of 30 CFR 75.1303 (permissible blasting 
devices) to its No. 21 Mine (I.D. No. 46- 
05801) located in Logan County, West 
Virginia. The petition is filed under 


13769 


Section 101(c} of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that permissible blasting 
devices be used, that all explosives and 
blasting devices be used in a 
permissible manner, and that 
permissible explosives be fired only 
with permissible shot firing units. 

2. As an alternate method, petitioner 
proposes to use the nonpermissible 
FEMCO Ten-Shot Blasting Unit. The unit 
will be used by an authorized person 
and will be used with well-insulated 
blasting cable with wires no smaller 
than No. 18 Brown and Sharp gauge. 

3. The unit will be used with not more 
than: 

a. Ten detonators with copper leg 
wires not over 30 feet long; 

b. Ten detonators with iron leg wires 6 
and 7 feet long; 

c. Nine detonators with iron leg wires 
8 and 9 feet long; 

d. Eight detonators with iron leg wires 
10 feet long; 

e. Seven detonators with iron leg 
wires 12 feet long; 

f. Six detonators with iron leg wires 14 
feet long; and 

g. Five detonators with iron leg wires 
16 feet long;. 

4. In addition, the FEMCO Ten-Shot 
Blasting Unit will be used only: 

a. With short-delay electric detonators 
with designated delay periods of 25 to 
500 milliseconds; 

b. If the lamp, which provides an 
indication of readiness, lights 
immediately upon insertion of the firing 
key and extinguishes immediately upon 
release of the key. This will be verified 
prior to connecting the unit to the 
blasting cable; 

c. With a battery pack having an open 
circuit voltage of at least 120 volts when 
installed. The pack will be replaced at 
intervals not to exceed 6 months. 

5. Petitioner will attach the 
manufacturer's label specifying 
conditions of use for the unit and will 
install the manufacturer's sealing device 
on the housing of the unit. 

6. Petitioner states that the proposed 
alaternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 





13770 


comments must be postmarked or 

received in that office on or before May 

7, 1984. Copies of the petition are 

available for inspection at that address. 
Dated: March 27, 1984. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 

and Variances. 

[FR Doc. 84-8251 Filed 4-5-84; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-84-32-C] 


West Elk Coal Co., Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


West Elk Coal Company, Inc., P.O. 
Box 591, Somerset, Colorado 81434 has 
filed a petition to modify the application 
of 30 CFR 75.400 (accumulation of 
combustible materials) to its Mt. 
Gunnison No. 1 Mine (1.D. No. 05-03672) 
located in Gunnison County, Colorado. 
The petition is filed under Section 101({c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that coal dust, including 
float coal dust deposited on rockdusted 
surfaces, loose coal, and other 
combustible materials be cleaned up 
and not be permitted to accumulate in 
active workings, or on electric 
equipment therein. 

2. Petitioner seeks a modification of 
the standard to temporarily place gob 
material in the mine and establish a 
safer method for gob transport out of the 
mine. 

3. A low quality material (gob) is 
produced in-seam, above and/or below 
the saleable coal. The gob material 
lacked sufficient structural integrity to 
form a good quality roof beam and 
failed between the roof supports. This 
resulted in loose roof which required 
additional support. This condition was 
best eliminated by removing the 
material prior to installing permanent 
roof support. A secondary rubber tire 
haulage system is used to maintain 
segregation of the two qualities of coal 
and remove the gob from the mine. This 
haulage system has caused accidents 
and near-misses. Measured respirable 
dust concentrations have increased 
during the sampling of the mechanized 
mining unit, particularly when gob 
haulage takes place. This makes 
compliance within the allowable dust 
concentration levels questionable if the 
present gob haulage system is 
maintained. 


4. As an alternate method, petitioner 
proposes that: 

(a) Gob material will be hauled to and 
temporarily placed in a designated area 
in the return aircourse; 

(b) Gob material will be placed in 
designated areas which are remote from 
active work areas that will not restrict 
or reduce ventilation in the active 
working area. The gob will be placed so 
that designated escapeways are not 
blocked or passage inhibited, and to 
allow clearance on one side of placed 
gob for inspection; 

(c) A carbon menoxide monitor and/ 
or hand-held carbon monoxide detector 
will be used at the temporary placement 
area to monitor conditions. The area 
will be inspected during all preshift and 
on-shift examinations by a certified 
person. In addition, qualified persons 
will inspect conditions of gob placement 
prior to dumping gob material; 

(d) Surface areas of freshly placed gob 
material will be rock dusted on the 
working shift on which it was deposited 
in the temporary placement areas. 
Additional rock dust will be applied 
when determined necessary; 

(e) Signs will be installed to show the 
designated, temporary gob placement 
area and production section maps will 
be marked, indicating these areas; 

(f) Gob material will be removed from 
the mine before the belt tail piece is 
advanced or when the capacity of 
designated placements areas is reached, 
but in any case no more infrequently 
than every 10 production days. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
7, 1984. Copies of the petition are 
available for inspection at that address. 


Dated: March 27, 1984. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 84-0267 Filed 4-5-84; 8:45 am] 
BILLING CODE 4510-43-M 


Federal Register / Vol. 49, No. 68 / Friday, April 6, 1984 / Notices 


Occupational Safety and Health 
Administration 


Notice is hereby given that the 
meeting of the Federal Advisory Council 
on Occupational Safety and Health, 
scheduled for April 11, 1984, is cancelled 
until a later date. 

All communications regarding this 
Advisory Council should be addressed 
to Mr. John E. Plummer, Director, Office 
of Federal Agency Programs, 
Department of Labor, OSHA, Frances 
Perkins Building, 200 Constitution 
Avenue NW., Room N3613, Washington, 
D.C. 20210, telephone (202) 523-9329. 


Signed at Washington, D.C. this 3rd day of 
April 1984. 
Patrick R. Tyson, 
Deputy Assistant Secretary. 
[FR Doc. 64-9327 Filed 4-5-84; 8:45 am] 
BILLING CODE 4510-26-M 


Pension and Welfare Benefit 
Programs ; 

[Prohibited Transaction Exemption 84-25; 
Exemption Application No. D-3706 et al.) 


Grant of Individual Exemptions; Pacific 
Coast Roofers Pension Plan et al 


AGENCY: Pension and Welfare Benefit 
Programs, Labor. 
action: Grant of Individual Exemptions. 


SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 

Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, D.C. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
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represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless-otherwise stated, were received 
by the Department. 

This notices of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


Statutory Findings 


In accordance with section 408{a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following findings: 

(a) The exemptions are 
administratively feasible; 

(b) They are in the interests of the 
plans and their participants and 
beneficiaries; and 

(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans. 


Pacific Coast Roofers Pension Plan (the 
Plan) Located in San Jose, California 


[Prohibited Transaction Exemption 84-25; 
Exemption Application No. D-3706] 


Preamble 


In granting this exemption, the 
Department notes that it is not making 
any determination regarding the merits 
of the proposed transactions as 
investments for the Plan. 


Exemption 


The restrictions of section 406(a)(1)(D) 
of the Act and the sanctions resulting 
from the application of section 4975 of 
the Code, by reas =n of section 
4975(c)(1)(D} of the Code, shall not apply 
to the proposed use of Plan assets for 
the benefit of contributing employers to 
the Plan, pursuant to a reroofing loan 
program to be entered into between the 
Plan and Union Bank. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 23, 1983 at 48 FR 43426. 

For further information contact: 
Richard Small of the Department, 
telephone (202) 523-7222. (This is not a 
toll-free number.) 


Edward Goldfarb, M.D., S.C. Profit 
Sharing Plan and Trust (the Plan) 
Located in Chicago, Illinois 


[Prohibited Transaction Exemption 84—26; 
Exemption Application No. D-4180] 


Exemption 


The sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the cash sale by the Plan, for $25,000, 
of a limited partnership interest (the 
Limited Partnership Interest) to Dr. 
Edward Goldfarb (Dr. Goldfarb), 
provided the amount paid is not less 
than the fair market value of the Limited 
Partnership Interest on the date of sale. 
Since Dr. Goldfarb is the sole 
shareholder of Edward Goldfarb, M.D., 
S.C. and the only participant in the Plan, 
there is no jurisdiction under Title I of 
the Act pursuant to 29 CFR 2510.3-3(b). 
However, there is jurisdiction under 
Title II of the Act pursuant to section 
4975 of the Code. 

For a more complete statement of the 


facts and representations supporting the . 


Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
February 28, 1984 at 49 FR 7311. 

For Further Information Contact: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8971. (This is not a 
toll-free number.) 


Gamble, Inc. Employees’ Stock Bonus 
Plan (the Plan) Located in Portland, 
Oregon 

[Prohibited Transaction Exemption 84—27; 
Exemption Application No. D-4396] 


Exemption 


The restrictions of section 406(a), 406 
(b)(1) and (b)}(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply, effective February 
4, 1983, to (1) the sale by the Plan of 
220,007 shares of common stock of 
Gamble, Inc., the prior sponsor of the 
Plan to Timberline Beverage 
Corporation (Timberline); (2) the 
guarantee of the obligations of 
Timberline by its parent, MEI 
Corporation (MEI); and (3) other 
transactions described in the purchase 
agreement executed between the Plan, 
Timberline, and MEI; provided that the 
terms of the transactions are no less 
favorable to the Plan than those 
obtainable in arm's-length transactions. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to’ grant this 
exemption refer to the notice of 
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proposed exemption published on 
December 28, 1983 at 48 FR 57177. 

Effective Date: This exemption is 
effective February 4, 1983. Written 
Comments and Hearing Requests: The 
Department received a letter submitted 
by the applicant in which the applicant 
stated it was unable to comply with the 
notice to interested persons 
requirements as set forth in the 
application. 

Pursuant to conversations with the 
Department, the applicant notified all 
interested persons that the period to 
submit comments and hearing requests 
was to be extended until 30 days from 
the date they received a copy of the 
notice of pendency. The applicants 
confirmed to the Department that 
interested persons were mailed copies 
of the notice of pendency along with a 
statement informing them of their right 
to comment on or request a hearing on 
February 17, 1984. 

The Department received no 
comments or requests for a public 
hearing from any interested persons. 

For Further Information Contact: Mr. 
David Stander of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Robert Sterman, an Accountancy 
tion Defined Benefit Pension 

Plan (the Plan) Located in Santa Ana, 

California 

[Prohibited Transaction Exemption 84-28; 

Exemption Application No. D-4608} 


Exemption 


The sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1){A) 
through (E) of the Code, shail not apply 
to the sale of a parcel of real property 
(the Property), located at 22395 
Salmeron, Mission Viego, California, by 
the Plan to Mr. Robert Sterman (Mr. 
Sterman), a disqualified person with 
respect to the Plan, provided the price 
paid is no less than the fair market value 
of the Property on the date of sale. Since 
Mr. Sterman is the sole stockholder of 
Robert Sterman, an Accountcy 
Corporation and the only participant in 
the Plan, there is no jurisdiction under 
Title I of the Act pursuant to 29 CFR 
2510.3-3(b). However, there is 
jurisdiction under Title II of the Act 
pursuant to section 4975 of the Code. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
February 28, 1984 at 49 FR 7314. 

For Further Information Contact: Ms. 
Jan D. Broady of the Department, 
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telephone (202) 523-8971. (This is not a 
toll-free number.) 


Located in St. Louis, Missouri 


[Prohibited Transaction Exemption 84-29; 
Exemption Application Nos. D-4681 and D- 
4682] 


Exemption 


The sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the proposed sale to the Plans of a 
promissory note by Dr. Martin 
Bergmann, provided that the terms of 
the transaction are not less favorable to 
the Plans than those obtainable in an 
arm’s length transaction with an 
unrelated party.? 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
February 28, 1984 at 49 FR 7316. 

For Further Information Contact: Alan 


H. Levitas of the Department, telephone — 


(202) 523-8971. (This is not a toll-free 
number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
‘ operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 


1 Since Dr. Bergmann is the sole stockholder of 
Martin Bergmann, M_D. Inc. (the Employer) and the 
only participant in the Plans, there is no jurisdiction 
under Title I of the Act pursuant to 29 CFR 2510.3- 
3{b). However, there is jurisdiction under Title II of 
the Act pursuant to section 4975 of the Code. 


or the Code, including statutory or 
administrative exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

(3) The availability of these 


_ exemptions is subject to the express 


condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 

Signed at Washington, D.C., this 3rd day of 
April 1984. 
Elliot I. Daniel, 
Acting Assistant Administrator for Fiduciary 
Standards, Office of Pension and Welfare 
Benefit Programs; U.S. Department of Labor. 
[FR Doc. 84-8277 Filed 4-6-4; 8:45 am] 
BILLING CODE 4510-29-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 84-34] 


NASA Advisory Council (NAC), Space 
and Earth Science Advisory 
Committee (SESAC), Space Station 
Task Force; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space and 
Earth Science Advisory Committee, 
Space Station Task Force. 

DATE AND Time: April 25, 1984, 8:30 a.m. 
to 5:30 p.m.; and April 26, 1984, 8:30 a.m. 
to 4 p.m. 

ADDRESS: National Aeronautics and 
Space Administration, Room 226A, 600 
Independence Avenue SW., 
Washington, DC 20546. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Kenneth J. Frost, Code 684.0, NASA/ 
Goddard Space Flight Center, Greenbelt, 
MD 20771 (301/344-8811). 
SUPPLEMENTARY INFORMATION: The 
NAC Space and Earth Science Advisory 
Committee, Space Station Task Force, 
consults with and advises the Space and 
Earth Science Advisory Committee, the 
Council, and NASA on plans for, and 
work in progress on, the scientific 
utilization of the new capabilities which 
will be afforded by the Space Station, 
including the relationship of these plans 
to the existing space science program. 
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This advice includes periodic updates of 
scientific requirements on Space Station 
hardware and operations, and 
interaction with contractors during the 
definition phase of Space Station 
development. The Task Force is chaired 
by Dr. Peter Banks and is composed of 8 
other members of standing committees 
of the Council, who will meet with about 
10 other invited participants and certain 
NASA personnel. 

The meeting will be open to the public 
up to the seating capacity of the room 
(approximately 50 persons, including 
Task Force members and invited 
meeting participants). Visitors will be 
requested to sign a visitor's register. 

. Type of Meeting: Open. 
Agenda 
April 25, 1984 

8:30 a.m.—Introductory remarks. 

9 a.m.—Overview of Headquarters Space 
Station Activities. 

11:30 a.m.—Group Discussion. 

1 p.m.—Relationship of Task Force to 
Internal NASA Space Station Task 
Force. 

3:30 p.m.—Role of NASA Field Centers in 
Space Station Development. 

5:30 p.m.—Adjourn. 

April 26, 1984 

8:30 a.m.—Budgets for Space Shuttle, Space 
Station, and New Science and 
Applications Activities. 

10 a.m.—internal NASA Space Station 
Working Group Report. 

1 p.m.—Space Science Board Views on 
Space Station Concept. 

2:30 p.m.—Meeting Summary, Discussion of 
Future Activities. 

5:00 p.m.—Adjourn. 

Richard L. Daniels, 

Deputy Director, Logistics Management and 
Information Programs Division, Office of 
Management. 

[FR Doc. 84-0176 Filed 4-5-84; 6:45 am] 

BILLING CODE 7510-01-M 


[Notice (84-33)] 


National Environmental Policy Act; 
Finding of No Significant Impact 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of finding of no 
significant impact. 


sumMARY: The eleventh flight of the 
Space Shuttle (STS-41-C), with a crew 
of five astronauts, is currently scheduled 
for early April 1984 from Kennedy Space 
Center (KSC), Florida. The objectives of 
this flight are to: (1) Successfully deploy 
the Long Duration Exposure Facility 
(LDEF); retrieve, repair, and redeploy 
the Solar Maximum Mission (SMM); (3) 
perform the functions of the IMAX and 
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Cinema 360 Cameras; (4) conduct 
research using the properties of space 
(student experiment in the crew 
compartment); and (5) check out, test, 
monitor, and evaluate the Shuttle 
vehicle systems and supporting 
equipment (Radiation Monitorting 
Equipment, Manned Maneuvering Unit, 
and other development and testing 
activities). 

These payload missions represent an 
effort to further develop and enhance 
research capabilities and knowledge of 
the space environment and demonstrate 
the on-orbit servicing capability of the 
Shuttle. None of the payloads utilize 
significant quantities of hazardous 
materials or involve high risk 
operations. 

Two major alternatives to the 
Proposed Action were considered as 
reasonable approaches to achieving the 
payload mission objectives. These 
included the use of Expendable Launch 
Vehicles (ELV Alternative) and 
terrestrial systems (No-Action 
Alternative). Because of technical and 
operational constraints, most of the 
proposed mission experiments on STS-— 
41-C could not be achieved under the 
two alternatives. 

The results of this assessment 
indicate that the launch vehicle impacts 
would essentially eclipse those 
associated with the payloads. Previous 
environmental studies addressing 
launch vehicle operational impacts (i.e., 
the Space Shuttle and ELV's) have been 
incorporated into this assessment and 
are summarized briefly here. 

During the launch phase of the Shuttle 
from KSC, hydrogen chloride (HCL) will 
be introduced into the stratosphere 
causing a small decrease in ozone. 
Temporary perturbations to the 
ionosphere will occur from the orbital 
maneuvering system firings and 
propellant dumps as well as during 
entry. As the orbiter descends, a low 
magnitude sonic boom will be produced 
along the groundtrack with the 
maximum overpressure occurring near 
the landing site at KSC. The sonic boom 
will effect approximately 500,000 people 
in a 60 kilometer x 120 kilometer area. 
The maximum overpressure will be 101 
newtons/square meter over a 161 square 
kilometer area. The boom will expand 
the entire width of the state and will-be 
audible as far north as Orlando and as 
far south as Sarasota. The overpressures 
are temporary and, in most cases, in the 
range of nuisance or annoyance. Effects 
of sonic booms on humans, animals, and 
marine life are expected to be limited to 
startle responses. Non-primary 
structures or buildings may sustain 
minor damage at overpressure ranging 
from 48 to 144 newtons/square meter. 


The alternate landing site is Edwards 
Air Force Base. Based on orbiter 
landings at this latter site on earlier 
missions, there have been no significant 
environmental impacts associated with 
the orbiter reentry. The maximum 
population affected by a sonic boom is 
about 50,000 in a sparsely populated 
region northwest of Los Angeles, 
California. Experiments on the effects of 
sonic booms indicate that wildlife 
reactions up to 300 newtons/square 
meter do not involve frantic or panic 
reaction. Several species-specific 
studies on the effect cf impulse noise 
(similar to that produced by the Shuttle) 
indicate little effect on physiology, 
reproduction, or nesting behavior. 

From the perspective of payload, 
ground, and flight operations, no 
significant long-term, adverse impacts 
are anticipated under the Proposed 
Action. Specific findings of this analysis 
with respect to the payloads include: 

Socioeconomics. Employment levels 
associated with payload manufacture, 
support, and servicing would be 
relatively small and geographically 
dispersed in comparison with launch 
vehicle systems. Of greater significance 
are the potential social (e.g., education, 
technology spinoffs) and customer (e.g., 
cost savings, research knowledge gains) 
benefits anticipated under the Proposed 
Action. LDEF experiments, for instance, 
will determine what happens to samples 
(materials, coatings, solar cells, 
electronic parts, and biological 
specimens) over a long period of space 
exposure, information important to the 
design of future spacecraft and onboard 
equipment. The SMM will be the 
Shuttle’s first demonstration of 
retrievability. Retrievability will allow 
an extension of a satellite’s working 
lifetime and savings in replacement 
costs—either by repairing it on-orbit or 
returning it to Earth for refurbishment. 
Finally, orbital servicing provides a new 
measure of design latitude for spacecraft 
designers. With the use of alternative 
launch vehicles or ground-based 
systems, many of these benefits would 
be markedly reduced or eliminated. 

Space Quality. The present and future 
orbital debris population in Low Earth 
Orbital (LEO) was analyzed to 
determine the collision probability of 
orbital debris with operational payloads 
on STS-41-C. For the Proposed Action, 
there would be no contributions to the 
debris population. 

Air, Land, and Water Quality. The 
payload environmental effects on air, 
land, and water quality from payload 
manufacture through post-flight 
processing are expected to be negligible. 
Sources of these effects include payload 
manufacture (waste products from 
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primary production and assembly 
operations); launch site processing and 
testing; and post-flight reprocessing (e.g., 
venting, purging, and cleaning 
operations). Adherence to regulatory 
and safety practices and procedures 
would limit the impact to air, land, and 
water quality from the storage, release, 
or use of materials and/or wastes. 

Noise. Noise effects from payloads are 
expected to occur in association with 
payload manufacture and launch site 
preprocessing or postprocessing 
activities. Relative to other noise 
sources and levels, these sources should 
not cause a disturbance or annoyance to 
the general public. Occupational type 
noise, together with road traffic noise, 
are the two major noise sources that 
affect people. Occupational safety and 
health regulations limit worker exposure 
over a period of 8 hours to a sound level 
or less than 90 dB,. Engineering controls 
and safe practices serve to protect 
worker health. No adverse noise 
impacts are anticipated from payload 
manufacture or launch site operations. 

Ecological Resources. Based on the 
results of the analyses performed 
relative to the potential for waste steam 
generation from the LDEF and SMM 
activities, no long term or cumulative 
effects are predicted on flora or fauna. 
Most of these effects are traceable to the 
manufacturing process and, on a per- 
payload basis, are negligible. Direct 
impacts on endangered or threatened 
species and critical habitat are not 
anticipated because of the small 
quantities of waste or low risk 
associated with the payload 
manufacturing and operational cycle. 

Health. Public and occupational 
health effects for the LDEF and SMM 
are not anticipated to be significant. 
Payload ground and flight operations 
which involve hazardous emissions or 
operations are controlled through 
stringent design and operational 
procedures to minimize the threat of life 
or safety of crew or employees during 
normal operations. 

Resource Use. Natural and cultural 
resource commitments are.insignificant 
when compared to national data bases. 
Shuttle-related energy and material 
demands are significantly larger than 
payload commitments. Generic 
estimating techniques indicate that total 
energy commitments will require about 
750 X 10°kjJ for a Shuttle launch. 
Relative to the total U.S. energy 
consumption of 84 x 10" kj, this 
demand is insignificant. Material 
commitments also are negligible on a 
national scale and primarily involve 
steel, aluminum, composites, titanium, 
and solid and liquid propellants. 
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Accidents. Under worst-case 
scenarios, some payloads and payload 
operations could result in damage to the 
Space Transportation System equipment 
or personnel. The probability and 
severity of these events, however, are 
reduced or eliminated with appropriate 
hazard controls. 

Differences between the Proposed and 
Alternative Actions’ environmental 
effects are not significant. The most 
noteworthy differences involve the 
reduced benefits to society and STS 
customers because of the more limited 
capabilities and services offered by 
alternative launch systems or ground- 
based systems. Reductions in 
environmental effects also would be 
commensurate with the number of 
missions that would have to be 
abandoned. 

SUPPLEMENTARY INFORMATION: The 
environmental assessment for this 
proposed project was completed by the 
National Aeronautics and Space 
Administration in March 1984.. 

Conclusion. The Shuttle launch of the 
STS-41-C payloads will not result in 
any significant adverse environmental 
impacts. No environmental impact 
statement is required for this launch. 
EFFECTIVE DATE: April 6, 1984. 
ADDRESS: National Aeronautics and 
Space Administration, Code MCP, 
Washington, D.C. 20546. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Don Turner (202)453-2400. 

April 2, 1984. 

John W. Boyd, 

Associate Administrator for Management. 
(FR Doc. 84-9177 Filed 45-84; 8:45 am] 

BILLING CODE 7510-01-M 


NATIONAL SCIENCE FOUNDATION 


Committee Management; Alan T. 
Waterman Award Committee; Renewal 


Pursuant to the Federal Advisory 
Committee Act, Pub. L. 92-463, it is 
hereby determined that the renewal of 
the Alan T. Waterman Award 
Committee is necessary and is in the 
public interest in connection with the 
performance of duties imposed upon the 
National Science Foundation by the 
National Science Foundation Act of 
1950, as amended, and other applicable 
law. This determination follows 
consultation with the Committee 
Management Secretariat, General 
Services Administration, as required by 
the Federal Advisory Committee Act 
and other a erm regulations. 

Authority for the Alan T. Waterman 


Award Committee shall expire on April 
11, 1986, unless the Director of the 
National Science Foundation formally 
determines that continuance is in the 
public interest. 

Dated: April 3, 1984. 
Edward A. Knapp, 
Director. 
[FR Doc. 84-9276 Filed 45-84; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards Subcommittee on Diablo 
Canyon Nuclear Power Piant Units 1 
and 2; Meeting 

The ACRS Subcommittee on Diablo 
Canyon Nuclear Power Plant Units 1 
and 2 will hold a meeting on April 19, 
1984, Room 1046, 1717 H Street NW., 
Washington, D.C. The Subcommittee 
will continue to review the small and 
large bore piping adequacy and quality 
assurance documentation issues 
discussed during the 288th ACRS 
meeting. 

In accordance with the procedures 
outlined in the Federal Register on 
September 28, 1983 (48 FR 44291), oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Cognizant Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance. 

The agenda for subject meeting shall 
be as follows: 


Thursday, April 19, 1984—8:30 a.m. Until 
the Conclusion of Business 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the Pacific Gas 
and Electric Company, NRC Steff, their 
consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
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has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. John C. McKinley 
(telephone 202/634-1413), between 8:15 
a.m. and 5:00 p.m., est. 

Dated: April 3, 1984. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 84-8270 Filed 4-5-84; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Subcommittee on Indian 
Point Units 1 and 2 and Reliability and 
Probabilistic Assessment; Meeting 


The Combined ACRS Subcommittee 
on Indian Point Units 1 and 2 and 
Reliability and Probabilistic Assessment 
will hold a meeting on April 26, 1984, 
Room 1167, at 1717 H Street, NW, 
Washington, D.C. The Subcommittee 
will discuss the Indian Point PRA, the 
issues addressed in the recent ASLB 
hearing on Indian Point, and severe 
accident issues associated with Indian 
Point. Notice of this meeting was 
published March 26, 1984 (49 FR 11268). 

In accordance with the procedures 
outlined in the Federal Register on 
September 28, 1983 (48 FR 44291), oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittees, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance. 

The agenda for subject meeting shall 
be as follows: 


Thursday, April 26, 1984—8:30 a.m. Until 
the Conclusion of Business 


During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
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their consultants, and other interested 
persons regarding the topics to be 
discus 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the Designated Federal Employee, Dr. 
Richard Savio (telephone 202/634-3267) 
between 8:15 a.m. and 5:00 p.m., EST. 


Dated: April 3, 1984. 


Samuel J. Chilk, 

Secretary of the Commission. 
[FR Doc. 84-9271 Filed 4-5-4; 8:45 am] 
BILLING CODE 7590-01-M 


NRC Meeting To Discuss the Use of 
the Terms “Important to Safety” and 
“Safety-Related” 


AGENCY: Nuclear Regulatory 
Commission (NRC). 


ACTION: Notice of Meeting. 


SUMMARY: The NRC staff is planning to 
hold a public meeting to discuss whether 
further guidance is needed regarding the 
terms “important to safety” and “safety- 
related.” . 


DATE: Date and Location: April 30, 1984, 
Marriott Hotel, 5151 Pooks Hill Road, 
Bethesda, Maryland 20018. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Stephen M. Goldberg, Division of 
Quality Assurance, Safeguards, and 
Inspection Programs, Office of 
Inspection and Enforcement, United 
States Nuclear Regulatory Commission, 
Washington, DC 20555 (Phone: 301/492- 
9667). 

SUPPLEMENTARY INFORMATION: NRC has 
recently received letters from several 
interested parties concerning whether 
further guidance is needed regarding the 
terms “important to safety” and “‘safety- 
related” as discussed in Generic Letter 
84-01, January 6, 1984. The NRC staff is 
interested in the public’s comments and 
views concerning this issue. Certain 
interested parties, who have frequently 
communicated to the NRC concerning 
this issue, have been prescheduled to 
speak at this meeting. Others who 
would like to speak should inform the 
NRC by no later than April 25, 1984 in 
order to appear on the program. Written 
comments will also be considered 
concerning this matter. All written 
comments should be received at the 
NRC by no later than June 1, 1984. 


For the Nuclear Regulatory Commission. 
Dated at Bethesda, Maryland this 2nd day 
of April 1964. 
Richard C. DeYoung, 
Director, Office of Inspection and 
Enforcement. 
[FR Doc. 84-0272 Filed 4-65-84; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-261] 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendment to 
Facility Operating License No. DPR-23, 
issued to Carolina Power and Light 
Company (the licensee), for operation of 
the H. B. Robinson Steam Electric Plant 
Unit No. 2 located in Darlington County, 
South Carolina. 

The amendment would provide a 
temporary revision to license condition 
3.F., Physical Protection, to Operating 
License DPR-23. The licensee, by 
application for amendment dated 
October 25, 1983, as supplemented by 
letter dated March 5, 1984, proposes to 
devitalize all areas except the fuel 
building while the plant is under 
construction for replacing major 
sections of the steam generator. During 
the construction program, the plant will 
be in cold shutdown, the reactor 
defueled, and all fuel secured in the fuel 
building. 

. Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the request for 
amendment involves no significant 
hazards consideration. Under the 
Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility or 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
invove a significant reduction in a 
margin of safety. 

This is a safeguards action, therefore, 
does not specifically fit guidance 
concerning the application of the 
standards in 10 CFR 50.92 by the 
examples provided by 48 FR 14870. The 
applicant has requested a temporary 
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revision in their Physical Protection 
pursuant to 10 CFR 73.55. The plant will 
be in cold shutdown and the reactor fuel 
secured in the fuel building while the 
construction program is underway. The 
licensee will maintain an adequate level 
of security and implement measures 
necessary to protection against 
radiological sabotage or theft of special 
nuclear reactor material. On the basis 
Commission proposes to determine that 
the request for the amendment involves 
no significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attn: Docketing 
and Service Branch. 

By May 7, 1984, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularly the interest of the 
petitioner in the proceeding, and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular references to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
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effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result in 
derating or shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 


amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Att: Docketing 
and Service Branch, or may be delivered 
to the Commission's Public Document 
Room, 1717 H Street, NW, Washington, 
D.C., by the above date. Where petitions 
are filed during the last ten (10) days of 
the notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union operator at (800) 325- 
6000 (in Missouri (800) 342-6700). The 
Western Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Steven A. Varga, Branch Chief, 
Operating Reactors Branch No. 1, 
Division of Licensing: petitioner's name 
and telephone number; date petition 
was mailed; plant name; and publication 
date and page number of the Federal 
Register notice. A copy of the petition 
should also be sent to the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
and to George F. Trowbridge, Esq., 
Shaw, Pittman, Potts & Trowbridge, 1800 
M Street, NW., Washington, D.C. 20036, 
attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request; that determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1) (i)-{v) 
and 2.714{d). 

For further details with respect to this 
action, see the application for the 
amendments which is available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, D.C., and.at the 
Hartsville Memorial Library, Home and 
Fifth Avenues, Hartsville, South 
Carolina 29535. 

Dated at Bethesda, Maryland, this 3rd day 
of April 1984. 
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For the Nuclear Regulatory Commission. 
Steven A. Varga, 
Chief, Operating Reactors Branch No. 1 
Division of Licensing. 
[FR Doc. 84-9273 Filed 4-5-4; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-454-OL and 50-455-OL] 


Commonwealth Edison Co. (Byron 
Nuclear Power Station, Units 1 and 2); 
Reconstitution of Atomic Safety and 
Licensing Appeal Board 


Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
this operating license proceeding. As 
reconstituted, the Appeal Board for this 
proceeding will consist of the following 
members: 

Alan S. Rosenthal, Chairman 
Dr. Reginald L. Gotchy 
Howard A. Wilber 


Dated: April 2, 1984. 
C. Jean Shoemaker, 
Secretary to the Appea! Board. 
[FR Doc. 84-9274 Filed 4-5-64; 8:45 am] 
BILLING CODE 7590-01-M 


(Docket No. 50-309] 


Maine Yankee Atomic Power Co.; 
issuance of Amendment to Facility 
Operating License and Negative 
Deciaration 


The U.S. Nuclear Regulatory 
Commission (Commission) has issued 
Amendment No. 75.to Facility Operating 
License No. DPR-36, issued to the Maine 
Yankee Atomic Power Company (the 
licensee), which revised the Technical 
Specifications for operation of the 
Maine Yankee Atomic Power Station 
(the facility) located in Lincoln County, 
Maine. The amendment was effective as 
of the date of its issuance. 

The amendment authorizes the 
licensee to rerack the spent fuel pool to 
store 1476 standard fuel assemblies and 
to consolidate the fuel pins of no more 
than 20 standard fuel assemblies for 
storage. It also authorized the licensee 
to store up to 121 standard fuel 
assemblies in the emergency rack in the 
cask laydown area. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s-rules and regulations. The 
Commission has‘made appropriate 
findings as required by the Act and the 
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Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. The amendment 
completes the proposed action 
encompassed within the scope of the 
Notices of Proposed Issuance of 
Amendment to Operating License which 
were published in the Federal Register 
on October 24, 1979 (44 FR 61273) and 
January 28, 1981 (46 FR 9315). As a result 
of the filing of appropriate petitions and 
contentions, a hearing was noticed and 
Sensible Maine Power and the State of 
Maine were admitted as intervenors and 
full parties to the proceeding. 
Subsequently, the licensee, the NRC 
staff, and the intervenors reached 
agreement among themselves, and 
offered this settlement to the Atomic 
Safety and Licensing Board (ASLB) on 
February 16, 1984. On March 9, 1984 the 
ASLB issued an Order Granting Motion 
to Withdraw Contentions, Granting 
Motioni to Withdraw a Portion of 
Application, and Authorizing Issuance 
of Amendment to Operating License 
which completes this portion of the 
adjudicatory process. 

The Commission has issued an 
Environmental Impact Appraisal dated 
June 16, 1982 for this action and has 
concluded that an Environmental Impact 
Statement for this action is not 
warranted because the action will not 
significantly affect the quality of the 
human environment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated September 18, 1979 as 
supplemented by letters dated October 
18, 1979, September 29, 1980, July 28, 
September 29, October 5, and October 
26, 1981 and February 10, May 7, July 21 
and September 7, 1982; (2} the 
Commission's related Safety Evaluation 
and Environmental Impact Appraisal 
dated June 16, 1982 and Supplemental 
Safety Evaluation dated October 22, 
1982; (3) Amendment No. 75 to DPR-36, 
(4) the Commission's letter dated April 
2, 1984; and (5) the ASLB’s Order dated 
March 9, 1984. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C., 
and at the Wiscasset Public Library 
Association, High Street, Wiscasset, 
Maine. 

A copy of items (2), (3), (4), and (5) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C., Attention: Director, Division of 
Licensing. 

Dated at Bethesda, Maryland, this 2nd day 
of April, 1984. 


For the Nuclear Regulatory Commission. 
James R. Miller, 
Chief, Operating Reactors Branch No. 3 
Division of Licensing. 
[FR Doc. 84-9275 Filed 4-5-84; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET 


issuance of OMB Circular No. A-45, 
“Policy Governing Charges for Rental 
Quarters and Related Facilities” 


AGENCY: Office of Management and 
Budget. 

ACTION: Final Issuance of OMB Circular 
No. A-45, “Policy Governing Charges for 
Rental Quarters and Related Facilities.” 


SUMMARY: This OMB Circular provides 
policy and administrative guidance to 
Federal agencies in establishing and 
administering rental rates for 
Government-furnished quarters, as 
required by 5 U.S.C. 5911. 
Implementation of the Circular is 
expected to facilitate the establishment 
of rental rates that are uniform and 
equitable. 

EFFECTIVE DATE: This Circular, which 
supersedes OMB Circular No. A-45, 
dated October 31, 1964, as amended, is 
effective upon publication. 

FOR FURTHER INFORMATION CONTACT: 
David F. Baker, Office of Management 
and Budget, Washington, D.C. 20503 
(202) 395-7207. 

SUPPLEMENTARY INFORMATION: On 
August 8, 1983, the Office of 
Management and Budget published a 
draft revision of OMB Circular No. A-45 
for a 60-day period of public and agency 
comments. (The revision reflected the 
efforts of an interagency task group, 
under OMB’s leadership, to simplify, 
clarify and update Circular No. A-45, as 
recommended by the Assistant 
Secretaries for Management under the 
auspices of the Administration’s Reform 
‘88 program.) Comments were received 
from 50 individuals and organizations, 
including Federal agencies and 
employee unions and associations. 

A summary follows of the major 
comments grouped by subject and a 
response to each—including a brief 
description of changes made as a result 
of the comments. Many other changes of 
a less significant character were made 
to increase clarity, simplicity and 
readability. 


A. Required Occupancy 
Comment: Several commenters 


suggested that, because some Federal 
employees are required to occupy 
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Government quarters (to protect life and 
property and for other reasons), a 
deduction in rental rates should be 
provided to reflect those additional 
services. 

Response: We disagree. While it is 
true that some employees are required 
to occupy specific Government- 
furnished quarters, such a requirement 
is a known condition of employment and 
a factor in establishing the grade and 
salary of the position. To provide a rent 
reduction in such instances would be to 
duplicate this factor and, thus, provide 
an employee subsidy. Moreover, in 
enacting 5 U.S.C. 5911, the Congress was 
clearly aware that some employees 
were required to occupy quarters, since 
5 U.S.C. 5911 provides a definition of 
such occupancy. Yet, the Congress did 
not provide for a separate deduction to 
reflect this factor. 


B. Reasonable Value to the Employee 


Comment: Many commenters noted 
that in summarizing the policy 
established in 5 U.S.C. 5911, the draft 
Circular had omitted the phrase “to the 
employee” when discussing the 
reasonable value of Government- 
furnished quarters. Those commenters 
recommended that the phrase be 
incorporated in the policy statement. 

Response: We agree. Paragraph 5 has 
been revised to include the phrase “to 
the employee.” We would note, 
however, that inclusion of this wording 
does not alter the substantive definition 
of reasonable value—since it is still to 
be based upon a determination of 
equivalency with comparable housing in 
the private sector. 


C. Rental Ceiling Based on Employee 
Income 


Comment: Some commenters 
suggested that a rental rate ceiling 
based on a set percentage of employee 
salary (e.g., 20 percent) should be 
included in the Circular. They noted that 
such a provision had been included in 
the Circular previously as it related to 
housing of excessive size or quality, and 
suggested that it be made applicable to 
all Government-furnished quarters. 

Response: We disagree for several 
reasons. First, the refinements made in 
the revised Circular—particularly the 
new isolation formula, the amenity 
deductions and the elimination of the 
restriction on institutional atmosphere 
in establishing rental rates—should 
eliminate any excessive rates and, thus, 
the need for a ceiling. Secondly, the 
burdens associated with administering a 
rental rate program based on ever- 
changing levels of income or salary and 
the questions of equity raised by such 
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an approach (e.g., multiple household 
incomes versus single household 
income) argue against such an approach. 
Lastly, the Circular does contain a 
provision (Para. 7.e.(5)) which would 
permit agencies to seek an exception 
from OMB on a case-by-case basis in 
those very unusual circumstances when 
the provisions of the Circular would 
result in unreasonable or excessive 
rental rates. 


D. Preferred Methods of Determining 
Equivalency 

Comment: Some commenters 
suggested that the Circular should 
provide guidance to agencies on 
selecting the appropriate method for 
determining housing equivalency (i.e., 
appraisals or regional surveys). 

Response: We agree. A statement has 
been incorporated in paragraph 7a of the 
Circular which indicates that regional 
surveys—due to lesser cost and 
administrative burdens—should be 
utilized by agencies whenever possible. 
E. Interagency Coordination 

Comment: Three commenters 
suggested that, in the interest of more 
uniform rates and reduced 
administrative costs, the Circular should 
explicitly encourage agencies to 
combine their efforts in establishing 
rates. 

Response: We agree. Provisions to 
this effect have been included in 
paragraphs 5 and 7a(2). In addition, 
language encouraging the establishment 
of interagency committees was included 
in paragraph 8b. 


F. Limits on Rental Deductions 


Comment: Some commenters 
suggested that, in lfeu of providing a flat 
limit on rental deductions (based on 40 
percent of the base rate), the Circular 
should retain the existing dual approach. 
They suggested that there should be one 
limitation for the total of all adjustments 
{i.e., not more than 50 percent of the 
base rental rate) except when the 
isolation factor is applicable whereupon 
another limitation would go into effect 
{i.e., 40 percent of the base rental rate). 
The commenters suggested that, 
otherwise, deductions could become 
excessive. 

Response: We agree. Language 
reflecting this approach has been 
included in paragraph 7c. 


G. Established Community 


Comment: The definition of 
“established community” was the focus 
of several comments. Some commenters 
suggested that in lieu of simple 
population and accessibility factors 
serving as the basis for the definition, 


the Circular should reflect some or all of 
the specific services cited in the 
previous Circular as necessarily being 
present for a community to be 
considered as established. 

Response: We agree, in part. While 
we continue to believe that the simplest 
and most effective definition is one 
based on population and accessibility, 
we have included a secondary 
qualification that minimum essential 
medical facilities, available to housing 
occupants, be present. (We have also 
included a separate population 
minimum for Alaska due to unique 
characteristics of that State.) To go 
beyond these factors and define an 
established community in terms of 
specific services, as was done 
previously, would (1) be contrary to our 
principal purpose of simplifying the 
Circular, and (2) provide a basis for 
continuing and inconclusive debate on 
the nature and appropriateness of the 
specific services. 


H. Per Diem Considerations 


Comment: It was suggested by two 
commenters that the Circular should 
distinguish between housing provided 
under the terms of 5 U.S.C. 5911 and 
temporary housing provided to Federal 
employees who are in a per diem status. 

Response: We agree. A new section 
addressing this point has been added 
(Para. 7.e.(4)). 


I. Employee Committees 


Comment: One commenter suggested 
that employee committees be 
reinstituted as one of three methods 
(along with regional surveys and 
appraisals) for determining rental rates. 

Response: We disagree for three 
reasons. First, there is a clear potential 
for conflict of interest arising out of 
situations wherein Federal employees 
who live in Government-provided 
housing determine the rent for that 
housing. Secondly, we believe that fair 
and equitable rental rates are more 
likely to result from surveys or 
appraisals made by persons with skill 
and experience in real estate valuation. 
Third, we know of no instance in recent 
years where an employee committee 
was utilized for this purpose and, 
therefore, we question the need for this 
third alternative. 


J. Agency Review of Proposed Rates 

Comment: One commenter suggested 
that survey and appraisal results not be 
implemented until agencies had the 
opportunity to examine them to ensure 
fair and impartial rental rates. 

Response: We agree. Language to this 
effect has been incorporated in 
paragraph 7.a. 
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K. Detailed Guidance 


Comment: One commenter suggested 
that the Circular should provide more 
detailed guidance to agencies on how 
rental rates are to be established. He 
suggests, for example, that the Circular 
should identify the specific “statistical 
techniques” to be employed in 
conducting regional surveys. 

Response: OMB Circulars are 
intended to provide broad policy 
guidance to agencies—leaving to those 
agencies sufficient flexibility to 
implement the given policy as 
effectively as possible in a wide variety 
of differing situations. To provide more 
detail in this Circular would run counter 
to that fundamental objective and, in the 
long run, it would be self-defeating since 
it would be impossible to anticipate all 
possible eventualities in as complex an 
area as the development of rental rates. 


L. Isolation from Established 
Communities 

Comments: One commenter suggested 
that the isolation factor should be 
applied to the distance from the location 
of comparable private housing, not 
necessarily the nearest established 
community. The commenter argues that 
the nearest established community may 
be devoid of normal amenities and, 
consequently, inadequate as a basis for 
determining isolation. 

Response: We disagree. First, we 
believe the formulas for determining 
rental rates, on the one hand, and 
isolation adjustments, on the other, are 
separable and should not be combined, 
which would be the result of accepting 
this suggestion. Moreover, we have 
found no instances where an established 
community of 1,500 persons (5,000 in 
Alaska) is lacking in normal amenities. 
Should such a situation arise, however, 
the Circular provides a basis in 
paragraph 7.e.(5) for an exception to this 
as well as other provisions of the 
Circular which, in unusual 
circumstances, could result in 
unreasonable rental rates. 


M. Excessive Heating and Cooling Costs 


Comment: One commenter suggested 
that a reduction in base rental rates 
should be granted when heating or 
cooling costs, due to poor design or 
other factors, exceeded average heating 
or cooling costs for comparable housing 
by 10 percent—in lieu of the 25 percent 
factor cited in the Circular. He also 
suggested that the location of 
“comparable housing” should be 
restricted to that housing within a 
reasonable distance. 

Response: We agree, in part. Wording 
has been added to paragraph 7.c.(6) that 
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limits “comparable housing” to housing 
located in the same area and climate 
zone. We continue to believe, however, 
that 25 percent is the more appropriate 
triggering percentage for applying the 
adjustment. Not only is it more in line 
with the static figure of $50 cited in the 
existing Circular, but it is more 
indicative of design or other structural 
deficiencies. A lesser percentage could 
result simply from variations in life 
style. 

Candice C. Bryant, 

Deputy Associate Director for 
Administration. 

March 28, 1984. 

[Circular No. A-45 Revised] 


To the Heads of Executive Departments 
and Establishments 


Subject: Policy Governing Charges for 
Rental Quarters and Related Facilities. 

1. Purpose. This Circular sets forth 
policies and administrative guidance to 
be used by executive agencies in 
establishing and administering rental 
rates and other charges for Government- 
furnished or leased rental quarters and 
related facilities. 

2. Rescissions. This rescinds OMB 
Circular No. A-45, dated October 31, 
1964, as amended. 

3. Authority. This Circular is issued by 
virtue of the authority vested in the 
President by 5 U.S.C. 5911(f), and 
delegated to the Director of the Office of 
Management and Budget by Section 9 of 
Executive Order 11609 of July 22, 1971. 

4. Coverage. The provisions of this 
Circular apply to all Government rental 
quarters located within the fifty States, 
the District of Columbia, and the 
territories and possessions of the United 
States. 

5. Policy. It is the policy of the Federal 
Government that: 

a. Rental rates and charges for 
Government quarters and other facilities 
will be based upon their “* * * 
reasonable value * * * to the employee 
* * * in the circumstances under which 
the quarters and facilities are provided, 
occupied or made available” (5 U.S.C. 
5911). As intended by the Congress, 
reasonable value to the employee or 
other occupant is determined by the rule 
of equivalence; namely, that charges for 
rent and related facilities should be set 
at levels equal to those prevailing for 
comparable private housing located in 
the same area, when practicable; and 

b. Federal employees whose pay and 
allowances are fixed by statute or 
regulation may not receive additional 
pay and allowances for any service or 
duty unless specifically authorized by 
law (5 U.S.C 5536). Consequently, rents 
and other charges may not be set so as 


to provide a housing subsidy, serve as 
an inducement in the recruitment or 
retention of employees, or encourage 
occupancy of exis-:ng Government 
housing. 

When properly determined in 
accordance with the provisions of this 
Circular, rental rates will be fair to both 
the Government and the employee (or 
other authorized occupant), be set so as 
to maintain fairness between the 
employee in Government quarters and 
the employee who lives in private-sector 
leased housing, and not serve as an 
obstacle in recruiting or retaining 
employees. Such rental rates, moreover, 
should reflect a consistent local pattern 
for all Federal quarters in a given 
location. 

6. Definitions. 

a. Base rental rate. The base rental 
rate is the rental value of the quarters, 
established in accordance with the 
provisions of this Circular, before 
applying any administrative 
adjustments or charges for related 
facilities. 

b. Comparable housing. Comparable 
housing is housing in the private sector 
which is generally equivalent in size to 
the rental quarters, with the same 
number of bedrooms, and with generally 
equivalent amenities and related 
facilities. Such housing is housing 
available on a landlord-tenant basis, 
with rental rates reflecting the fair 
market value of the accommodations. 
This is distinguished from housing 
rented on an “employer-employee” . 
basis or between friends and relations, 
for which other considerations may 
have influenced the rental rates. In 
addition, such housing as other 
Government-furnished housing (Federal, 
State or local) and housing provided by 
churches or religious societies are 
excluded from this definition of private 
housing. 

c. Established community. An 
established community is ordinarily the 
nearest population center (Metropolitan 
Statistical Area or an incorporated or 
unincorporated city or town) having a 
year-round population of 1,500 or more 
(5,000 or more in Alaska), provided that 
it has minimum essential medical 
facilities (i.e., at least one physician and 
one dentist) available to occupants of 
Government quarters. Population 
determinations will be based upon the 
most recently published decennial 
census of the United States. 

d. Reasonable value. Reasonable 
value for rental quarters is to be 
measured by the test of equivalence (i.e., 
what the employee would pay for 
comparable housing in the open market). 
Rental rates, including charges for 
related facilities when appropriate, will 
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be based upon prevailing rates for 
comparable private housing located in 
the same general area, after taking into 
account those factors which reduce or 
increase the value of the housing to the 
tenant. 

e. Related facilities. Related facilities 
are equipment, supplies and services 
made available in connecton with the 
occupancy of quarters including, but not 
limited to, household furniture and 
equipment, garage space, utilities, 
subsistence, and trash and laundry 
services. 

f. Rental quarters. Except as 
specifically excluded herein or by 
statute, the term “rental quarters,” 
includes all furnished and unfurnished 
quarters supplied under specific 
Government authority to Government 
employees, contractors, contractor 
employees, and all other persons to 
whom housing is provided as an 
incidental service in support of 
Government programs. It includes, but is 
not limited to, Government-owned or 
leased single family dwellings, 
apartments, bunkhouses, dormitories, 
trailer pads, cabins, guard stations and 
lookouts, mobile homes, house trailers, 
permanent and semi-permanent tents, 
and housekeeping as well as 
nonhousekeeping units. The term 
excludes “public quarters” designated 
for occupancy by members of the 
uniformed services with loss of 
allowances, but it includes quarters 
occupied by such personnel on a rental 
basis under 37 U.S.C. 403({e), 42 U.S.C. 
1594a(f} and 1594b, and other 
authorities. 

7. Procedures. 

a. Charges for quarters. The 
determination of reasonable value of 
Government-furnished quarters will be 
based upon an impartial study of 
comparable private rental housing. 
There are two methods which may be 
employed to determine the base rental 
rate. The first, an appraisal, involves 
direct comparison with individual 
private rental housing units. The second, 
the regional survey, creates a series of 
economic models based upon a survey 
of comparable private rental properties 
throughout the region. While both 
methods are accurate, agencies are 
encouraged to utilize the survey method, 
whenever possible, due to the costs and 
administrative burdens associated with 
conducting individual appraisals. 
Regardless of the method used, resuits 
of surveys and appraisals will be 
reviewed by the agency prior to 
implementation to assure that they are 
fair and reasonable, and that they were 
developed in accordance with the 
provisions of the Circular. Both methods 





are subject to the conditions and 
limitations set forth below. 

(1) Appraisals. 

(a) Urban and suburban locations. If 
Government quarters are located in or 
within five mileg of an established 
community, in an urban or suburban 
location, the base rental rate may be 
determined by either a staff or contract 
appraiser, applying recognized real 
estate valuation principles. 

None of the administrative 
adjustments provided in paragraph 7c 
will be made for isolation, site 
amenities, space devoted to official use, 
or excessive heating or cooling costs 
when an appraisal is made in an urban 
or suburban location. These factors, if 
appropriate, will already have been 
considered by the appraiser in the 
appraisal process. 

(b) Rural areas. When the appraisal 
method is used to determine the 
reasonable value of quarters which are 
not located in or within five miles of an 
established community, it will be 
subject to the following limitation: To 
ensure a uniform approach to valuation 
when conducting an appraisal in such 
areas, the staff or contract appraiser will 
be limited to comparing the 
Government-furnished quarters with 
housing in the nearest established 
community. If there is no adequate 
rental market in the nearest established 
community which is not unduly affected 
by severe economic conditions, the 
appraiser may select comparable rental 
units from the next closest established 
community having a rental market. Such 
comparison will be limited to 
adjustments for the physical differences 
in the housing. The appraiser in such 
instances will not make adjustments for 
isolation or those site amenties listed in 
paragraph 7c(2). These adjustments will 
be made administratively in the same 
manner as authorized for regional 
surveys. 

(2) Regional surveys. Regional 
surveys may be used in all locations 
where Government quarters are located. 
If the regional survey method is used, 
the base rental rates will be set by 
means of a series of economic models 
that utilizes typical rental rates for 
comparable private rental housing in the 
general area in which the Government 
quarters are located. (The actual 
analysis of rental data for the 
establishment of base rental rates may 
be accomplished using appropriate 
statistical techniques, such as step-wise 
multiple regression.) 

To avoid duplication and inconsistent 
rates, all agencies with quarters in a 
given location should coordinate their 
survey plans and conduct a single 
survey applicable to all. The area 


selected for survey should be large 
enough to permit an adequate sampling 
of comparable rental properties in 
several established communities and 
may encompass one or more States. 
Ideally, the survey would establish the 
rental rates for a large number of 
Government quarters, thereby providing 
an economy to the Government. The 
methods of analysis must be capable of 
recognizing both the physical 
characteristics and the differences in 
economic conditions, and reflecting such 


- differences in the base rental rates. 


Private rental housing samples reflecting 
extremely high or low rental rates 
should be excluded from the data base 
subjected to final analysis. In those 
communities where the rental rates are 
extremely high or low, the rental 
housing market should be reviewed 
periodically between surveys to 
determine whether changes in the 
private rental market warrant revision 
of the base rental rates for the quarters 
located near those communities. 
Appropriate adjustments may be made 
to the base rental rates established for 
quarters in accordance with the 
provisions of section 7c. 

b. Charges for related facilities. 

(1) Utilities. It is Government policy to 
minimize energy consumption. 
Consumption has been found to 
decrease when occupants of 
Government-furnished quarters are 
required to pay for the actual cost of 
utilities used (such as electricity, oil, 
natural gas, propane, telephone, cable 
television, water and sewer). Utilities 
should be furnished by a private 
company and billed directly to the 
occupant, whenever possible. 

When Government-furnished utilities 
are provided, they should be metered or 
measured (e.g.; a ton of coal), where 
practicable. The rate for utilities 
furnished by the Government will be the 
same as the residential rate for these 
utilities in the established community of 
survey area used in determining the 
base rental rate. The consumed amount 
of Government-furnished utilities that 
are indivudually metered or measured 
will be determined by actual readings. 

When Government-furnished utilities 
are not individually metered or 
measured, consumption will be 
determined on the basis of an analysis 
of the average amounts of utilities used 
in comparable private sector housing in 
the established community or survey 
area. (Such estimates are usually 
available from local utility companies.) 
Normally, utility charges will be clearly 
shown and separated from rent charges. 
Utility charges may be combined, 
however, in one charge for 
nonhousekeeping rooms. 
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(2) Furnishings. If there is an 
inadequate market of comparable 
furnished housing for purposes of 
comparison with furnished quarters, the 
rents on otherwise comparable 
unfurnished private units may be used 
as the base and adjusted by a 
reasonable charge for furnishings (i.e., 
household furniture and equipment). 
This adjustment should be based on 
actual replacement costs allocated over 
the useful life of the furnishings. 

(3) Other services. Charges for other 
services provided by the Government 
including, but not limited to, laundry, 
trash and garbage removal, lawn care 
and snow removal will be based upon 
prevailing rates for such services in the 
established community or suvey area. 

(c) Administrative adjustments. 
Application of the preceding guidelines 
might result in some instances in rental 
rates that are either higher or lower than 
“the reasonable value of the quarters.” 
In such instances, adjustments in the 
form of additions to, or deductions from, 
the base rental rate are appropriate in 
the specific situations described below. 
The total amount deducted for all 
reasons must not be excessive, resulting 
in a rental rate to the occupant that is 
less than the reasonable value of the 
quarters, since this would constitute a 
supplement of salary in contravention of 
law. The rental rate, after all 
adjustments and the additon of charges 
for furnishings, must not be less than 50 
percent of the base rental rate, unless an 
adjustment for isolation has been made. 
In such instances, the rental rate may be 
set at not less than 40 percent of the 
base rental rate. 

(1) Isolated locations. In some cases, 
the Government supplies quarters in 
locations where minimal community 
services are available but only at some 
distance from the quarters. In addition, 
travel conditions or mode of 
transportation may serve to further 
isolate some employees from minimal 
community services. In such situations, 
the head of an agency shall grant a 
reasonable adjustment to ameliorate the 
direct economic effects of the isolation, 
utilizing the procedure described below 
and in Appendix A. 

The nearest established community 
will be used as the community for 
calculating the deduction, even though 
that community may not serve as the 
location of the comparable private 
housing used in establishing the base 
rental rates. The mileage used in 
computing the adjustment will be the 
shortest route usually traveled from the 
rental quarters to the nearest 
established community. If that route is 
closed seasonally, a weighted average 
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adjustment will be used for the entire 
year, based upon the number of months 
each route would ordinarily be used. 

The adjustment is designed to 
recognize different categories of 
highways and modes of transportation. 
Because of the range of possible travel 
conditions and modes of transportation, 
point values have been assigned to each 
category of transportation. These point 
values represent differences in time, 
cost, or both associated with each mile 
of each category of transportation from 
the quarters to the nearest established 
community. 

The point values are multiplied by the 
number of one-way miles from the 
quarters to the nearest established 
community, to produce one-way points. 
When travel from the quarters to the 
nearest established community involves 
more than one category of 
transportation, the one-way miles are 
distributed accordingly. The one-way 
points in each category are then added 
to produce total one-way points, which 
must exceed 30, or there is no 
adjustment. Finally, the total one-way 
points for all modes of transport are 
multiplied by an Isolation Adjustment 
Factor (based on the automobile mileage 
allowance determined by the General 
Services Administration) to produce the 
monthly dollar adjustment. 

(2) Site amenities. Living conditions at 
the locations of some Government 
housing are not always the same as 

_ those found in or immediately adjacent 
to the survey or appraisal communities. 
In such communities, the amenities 
listed below are generally, but not 
always, present and their contributory 
value included in the base rent. The lack 
of availability of any of these items at 
the quarters location represents a 
generally less desirable condition which 
should be reflected as a negative 
percentage adjustment to the base rental 
rate, as shown below. Similarly, an 
upwards percentage adjustment should 
be made in the base rental rate for 
quarters possessing site amenities which 
are not present in the survey or 
appraisal communities used to establish 
the base rent. 

(a) Reliability and adequancy of 
water supply. The system should 
provide potable water (free of 
significant discoloration or odor) at 
adequate pressure at usual outlets. (+ 
or —3 percent) 

(b) Reliability and adequacy of 
electric service. Service must equal or 
exceed a 100 ampere power system 
capable of providing 24-hour service 
under normal conditions. (Occasional 
temporary outages are considered 
normal.) If an adequate backup 
generator is available, the amenity will 


be rated as present regardless of the 
reliability of the primary power source. 
(+ or —3 percent) 

(c) Reliability and adequacy of fuel 
for heating, cooling and cooking. There 
should be sufficient fuel storage 
capacity to meet prevailing weather 
conditions and cooking needs. Where 
electricity is used to heat, cool or cook, 
this adjustment is to be made only when 
the deduction in (b), above, applies. (+ 
or —3 percent) 

(d) Reliability and adequacy of police 
protection. Law enforcement personnel, 
including Government employees with 
law enforcement authority, should be 
available on a 24-hour basis. 
Availability is defined as the ability to 
respond to emergencies as quickly as if 
located in, or adjacent to, an.establish 
community. (+ or —3 percent) 

(e) Reliability and adequacy of fire 
protection. Fire insurance should be 
available with the premium charge 
based upon a rating equal to the rating 
available to comparable housing located 
in or adjacent to the nearest established 
community, or adequate equipment and 
trained personnel available on a 24-hour 
basis to meet foreseeable emergencies. 
(+ or —3 percent) 

(f} Reliability and adequacy of 
sanitation service. An adequately 
functioning sewage disposal system and 
a solid waste disposal system, whether 
community or individually provided, 
should be available. Individual sewage 
disposal systems (septic, cesspool or 
other) will be considered adequate even 
though they may require periodic 
maintenance, as long as they are usable 
during periods of occupancy. (+ or —3 
percent) 

(g) Reliability and adequacy of 
telephone service. 24-hour accessibility 
to commercial facilities with private 
lines should be available. (+ or —1 
percent). The service interruption level 
should not substantially exceed that 
normally occurring in the nearest 
established community. (+ or —1 
percent) 

(h) Noise and odors. There should be 
an absence of significant, frequent 
disturbing noises or offensive odors. (+ 
or —3 percent) 

(i) Miscellaneous improvements. 
There should be one or more of the 
following improvements: paved roads, 
sidewalks, or street lights. (No more 
than a + or —1 percent adjustment can 
be made for this category) 

(3) Impositions on privacy or living 
space. Administrative adjustments in 
the base rental rate are allowed if the 
living space or privacy of the occupant 
is restricted. In each such case, the 
agency will make a special 
determination of the specific conditions 
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making certain that the conditions have 
not already been reflected in 
establishing the base rental rate. 

(a) Loss of privacy. If occupants are 
subject to loss of privacy during nonduty 
hours by virtue of repeated public visits 
(i.e., occurring several times daily) or 
inhibited from enjoying the full range of 
activities normally associated with 
rental occupanices due to restrictions 
imposed by Federal agencies, a 
deduction not to exceed 10 percent of 
the base rental rate is allowable. 
Proportional deductions will be made in 
situations of less frequency or 
seriousness in their impact upon privacy 
or usage or to reflect seasonable 
variations. 

(b) Space devoted to official use. 
When the head of the agency 
determines that the use of a portion of 
the quarters is required for official 
business {i.e., office, storage, etc.), loss 
of living space should be reflected by an 
adjustment to the base rental rate, 
based on the square footage occupied. 

(4) Transient and temporary use of 
quarters for other than temporary duty 
assignments. 

(a) Transient quarters. Charges for 
quarters occupied on a transient basis, 
that is, normally for 90 days or less, will 
be assessed at rates equivalent to 
private transient housing of comparable 
type and quality. These rates may be set 
on a nightly or weekly basis, or both. If 
comparable private transient housing 
does not exist in the area, the rental 
may be established by determining the 
reasonable monthly rental rate for the 
quarters through application of the other 
provisions of this Circular, and adding 
to the monthly rate an additional charge 
of at least 20 percent to cover necessary 
additional administrative and service 
charges. The total will be divided by 30 
days for the nightly rate or 4% weeks 
for the weekly rate. 

(b) Temporary quarters. This 
adjustment will apply when an 
employee occupies quarters for the 
convenience of the government on a 
temporary basis (normally more than 60 
days) and does not receive per diem. 
Under these circumstances, if the 
employee maintains two households, the 
head of the agency is authorized to 
adjust the rental rate on the quarters 
unit so that the combined rent or rent 
and mortgage payment paid during the 
period of occupancy is not excessively 
burdensome. The adjustment may not 
exceed 20 percent of the base rental rate 
of the quarters unit unless the head of 
the agency determines that the 
circumstances fully justify a greater 
deduction. 





(5) Quarters of excessive or 
inadequate size of quality. If there is a 
lack of housing of appropriate size or 
quality, an employee may be provided 
Government quarters of a size or quality 
either excessive or inadequate to that 
which the prudent employee would have 
selected in the private community. In 
these exceptional circumstances, the 
base rental rate will be reduced by up to 
10 percent in direct proportion to the 
degree of the excess or deficiency. This 
reduction will not continue beyond one 
month after the availability of either 
appropriate rental quarters of private 
housing, except when the head of the 
agency determines that the 
reassignment of quarters will not serve 
to benefit the Government. The 
determination of the availability of 
alternate housing will comply with the 
rules of availability of housing for rent, 
for sale, or recently rented or sold and 
those concerning commuting distances 
contained in OMB Circular No. A-18. 

(6) Excessive heating and cooling 
costs. A deduction from the base rental 
rate is permissable if quarters require an 
unreasonable additional expense to the 
employee for heating or cooling because 
of poor design, the lack of all-weather 
construction or other related factors. 
The amount of the deduction will be 
determined as follows: If the rental 
quarters in question require expenses to 
the occupant in excess of 25 percent for 
the heating or cooling season over the 
average of heating or cooling for 
comparable housing in the same area 
and climate zone as determined by a 
suitable survey or appraisal, the head of 
the agency may determine that the 


excessive costs (i.e., those in excess of . 


25 percent over the average) may be 
deducted from the annual rental rates. 

(7) Changes in administrative 
adjustments. For specific quarter rental 
rates, agencies should implement new 
administrative adjustments to reflect 
changes in any of the factors contained 
in section 7c as soon as possible after 
learning of those changes, normally 
within 30 days. 

d. Cyclical and annual adjustments. 
Charges for rental quarters and related 
facilities shall be adjusted periodically 
in accordance with the following: 

(1) Adjustments based on surveys or 
appraisals. Base rental rates established 
for rental quarters shall be affirmed or 
adjusted by a survey or appraisal of the 
private rental market, as follows: 

(a) At least every fifth year or when 
the base rental rate for the quarters has 
been increased by 40 percent through 
application of the rent series of the U.S. 
City Average-Regional Consumer Price 
Index (CPI Rent Series), whichever 
occurs first, or 


(b) Any year when changes in the 
private rental market in the nearby 
established community indicate a need 
to adjust base rental rates on the basis 
of a survey or appraisal of the rental 
market. 

(2) Adjustments based on changes in 
the CPI. Annual adjustments in the base 
rental rate shall be made by applying 
the percent change in the CPI Rent 
Series from the month and year that the 
last regional survey or reappraisal of the 
private rental market was conducted. 
The new rates shall be effective at the 
beginning of the first pay period which 
starts on or after February 1 of each 
year. Though effective in February, the 
adjustment shall be based on the 
preceding September CPI data to 
provide the required lead time. 

(3) Annual adjustments for isolation. 
The Isolation Adjustment Factor 
(currently 1.6) will be recomputed by the 
individual agencies each October. The 
recomputation will reflect the 
Government mileage allowance for 
automobiles published by the General 
Services Administration as of the last 
day of September each year. The new 
isolation adjustment factor will be used 
to compute the monthly isolation 
adjustment applicable to rents being 
charged starting with the first full pay 
period in February of each year. This is 
done to coincide with the 
implementation of rental rates adjusted 
by the CPI Rent Series each year, as 
required in paragraph 7d(2) of this 
Circular. 

(4) Annual adjustments of utilities. To 
ensure that rates for Government- 
furnished utilities keep pace with 
current costs, they shall be adjusted 
annually. The rate will be the average 
residental rate for the utility in the 
established community or survey area 
as of the last day of September. The new 
utility rate will be charged in the first 
full pay period in the following February 
to coincide with the CPI Rent Series 
adjustment to rental rates. 

(5) Periodic/cycle year adjustment. 
The cycle year (and survey or appraisal 
month within the cycle year) occurs at 
different times for different employee 
quarters within a department or agency. 
Therefore, since annual CPI adjustments 
effective in February are based on the 
preceding September CPI data, cycle 
year adjustment for any particular 
quarters or facility shall be made as 
follows: 

(a) When the private rental market 
survey or appraisal is made during the 
months of August through January, no 
CPI adjustment will be made on the 
upcoming February 1, but will be 
deferred until the start of the first pay 
period which begins after February 1 of 
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the following year. Rental adjustments 
based on the survey or appraisal will be 
put into effect in the usual manner. 
Example: If the survey month is 
September 1984, no CPI adjustment will 
be made in February 1985, but will be 
deferred until February 1986. Such CPI 
adjustments will be based on the 
changes in the CPI from the actual date 
of the survey through September 1985. 

(b) When the private rental market 
survey or appraisal is made during the 
months of February through July, no CPI 
adjustments will be made in February of 
that year, but will be deferred until the 
start of the first pay period which begins 
after February 1 of the following year. 
Rental adjustments based on the survey 
will be put into effect in the usual 
manner. Example: If the survey month is 
March 1984, no CPI adjustment will be 
made in February 1984, but will be 
deferred until February 1, 1985. Such CPI 
adjustment will be based on the changes 
in the CPI from the actual date of the 
survey through September 1984. 

(6) Newly acquired quarters. Rates for 
newly acquired quarters shall be the 
same as those prevailing for similar 
Government quarters in the area. If 
there are no established rates, an initial 
survey or appraisal to establish valid 
and realistic comparability with private 
rental facilities shall be made upon 
acceptance of newly acquired quarters, 
and the corresponding rental rates shall 
be made effective upon occupancy. The 
initial CPI adjustment in rental rates 
shall be made as follows: 

(a) When the initial survey or 
appraisal of the private rental market is 
made during the months of February 
through July, the initial CPI adjustment 
will be made at the start of the first pay 
period which begins after the upcoming 
February 1. 

(b) When the initial survey or 
appraisal of the private rental market is 
made during the months of August 
through January, the initial CPI 
adjustment will be made in accordance 
with the procedure set forth in 
subparagraph (5)(a) above. 

(7) Incremental adjustments. If new 
appraisals, surveys or CPI adjustments 
result in substantial increases in rental 
rates (i.e., 50 percent or more above the 
current rental rates), such increases may 
be imposed incrementally over a period 
not to exceed one year, on the condition 
that they be applied in equal increments 
on at least a quarterly basis. 

e. Qualifications and extensions: The 
principle of comparability with private 
rental practice may be modified under 
the conditions described below: 

(1) Extension of comparability. For 
lack of available alternative quarters, 
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employees must sometimes occupy 
space for use as quarters which is 
generally unsuitable for that purpose. 
Such space may be unsuitable, for 
example, because it was originally built 
for seasonal occupancy only, or because 
it was not originally built for use as 
quarters. In other instances, quarters 
may be suitable only for particular types 
of occupancy, such as rooming houses, 
bunkhouses, bachelor quarters, 
residence hotel-type structures, 
barracks-type structures, or guard 
stations and lookouts. 

In all such cases, if no comparable 
rental data can be obtained or 
professional appraisals are not made, 
rental rates will be determined by the 
square footage occupied, at a rate 
equivalent to one-half the base rental 
rate per square foot charged for the 
nearest adquate rental quarters of the 
same or any other Federal agency. This 
rate will apply only to the shelter rental, 
with additions thereto for all other 
related facilities at rates comparable to 
those in the area. Rental and other 
charges will be based upon designed 
capacity and, when so determined, will 
remain in effect for each occupant, 
without regard to fluctuations in the 
number of occupants from time to time 
either above or below designed 
capacity. 

In buildings where space is assigned 
for occupancy of several persons or 
families, common-use space in the 
building will be distributed to all 
occupants in proportion to the space 
assigned for the sole occupancy of each, 
to determine the number of square feet 
chargeable to each. Common-use space 
includes, for example, washrooms, 
stairs, hallways, storage, lobby, and 
lounge areas. 

(2) Quarters for uniformed service 
personnel. Rental rates and other 
charges incident to the occupancy of 
quarters on a rental basis by members 
of the uniformed services will be 
established in accordance with the 
provisions of this Circular. 

Those quarters which have been 
designated inadequate public quarters 
or substandard pursuant to law and 
regulations of the Surgeon General of 
the Public Health Service and the 
Secretaries of Defense and 
Transportation require special treatment 
in one respect. The total of the rental 
rate, plus charges for furniture and 
utilities (except telephone), will be 
adjusted, if required, so as not to exceed 
75 percent of the member's basic 
allowance for quarters. The rental rate, 
as used in the preceding sentence, is the 
base rental rate after the additions or 
deductions required or authorized 
elsewhere in this Circular have been 


given effect, including that requirement 
contained in paragraph 7c, that the 
rental rate, after adjustments, will not 
be less than 50 percent of the base 
rental rate. 

(3) Instances of hardship. In certain 
hardship cases where continued 
occupancy of public quarters by former 
uniformed service members and 
dependents or by dependents of 
deceased service members is permitted, 
an amount equivalent to the member's 
full basic allowance for quarters and 
other housing allowances {i.e., Variable 
Housing Allowance, etc.) may be 
charged for such periods of time as may 
be properly allowed in each particular 
case Occupancy of quarters in such 
instances will normally not exceed 60 
days. 

Similarly, former Federal employees 
(or other occupants) and dependents or 
dependents of deceased Federal 
employees (or other occupants) may 


continue to occupy Federaliy-furnished _ 


quarters for a period normally not to 
exceed 60 days. Such occupants will 
continue to pay the established rental 
rate for those quarters. 

(4) Alternative requirements. The 
provisions of this Circular will not apply 
in the following instances: 

(a) When the employees attend 
training programs at Federal or private 
facilities and the cost of housing is 
factored into the program cost to the 
agency or through other means, the 
valuation rules of this Circular need not 
be applied, so long as the per diem rate 
(or actual per diem expense rate) paid 
the employee is set to reflect the fact 
that the housing is provided at no cost to 
the employee. In other than training 
situations when employees are receiving 
per diem (or actual per diem expense 
rates) and occupying Government 
housing, the per diem paid the 
employees is set to reflect the fact that 
the housing is provided at no cost to the 
employee. 

(b) When employees are receiving a 
remote worksite commuting allowance, 
in accordance with 5 U.S.C. 5942, and 
housing is provided at no cost to the 
employees, the allowance paid will 
consist of factors other than the housing 
cost portion of the allowance. 

(5) Exceptions. Efforts have been 
made in the preparation of this Circular 
to allow for unusual circumstances that 
may exist with respect to rental 
quarters. Exceptions to the requirements 
included in this Circular will be 
prescribed, therefore, only upon written 
request in those very unusual 
circumstances when it is demonstrated 
to the Office of Management and Budget 
that the application of the provisions of 
this Circular will not result in a rental 
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rate equivalent to the reasonable value 
of the quarters to the occupant. If an 
exception is granted by the Director of 
the Office of Management and Budget, 
the agency concerned will be notified in 

(8) Agency regulatiors. The following 
guidelines should be observed in 
developing agency regulations and 
procedures implementing this Circular: 

a. To avoid potential conflicts of 
interest, agencies will not assign 
employee occupants of quarters or their 
subordinates to perform appraisals or 
serve as members of regional survey 
teams used to recommened rents and 
other charges. 

b. Where several different Federal 
agencies provide rental quarters in the 
same area, those agencies will take 
necessary steps to ensure a consistent 
local pattern in rents and utility rates. In 
particular, such agencies are urged to 
establish interagency committees to 
coordinate and oversee the 
establishment of consistent and uniform 
rental rates. 

c. A full record of the findings and 
recommendations of the appraiser or 
survey team, as well as documentation 
to justify administrative adjustments, 
will be kept by the agency concerned. 

d. Sufficient information will be 
maintained centrally by the agency to 
allow agency management to be 
informed of, and to monitor, the status 
of administration of the requirements of 
this Circular. 

e. A system or procedure for 
reconsideration for rental 
determinations and other charges will 
be provided. 

f. Employees on leave will continue to 
be charge for quarters and related 
facilities, unless the quarters are 
vacated and made available for 
reassignment. 

g. In keeping with the principle of 
comparability, the agencies assume the 
customary responsibilities of the 
landlord; those who occupy rental 
quarters assume the responsibilities of 
tenants. 

h. Agency regulations will specify the 
conditions under which the agency head 
will require occupancy of Government- 
furrtished quarters, in accordance with 
the limitations cited in 5 U.S.C. 5911{e). 

i. Agency heads will ensure that 
Government-furnished quarters are safe 
and sanitary. Although adjustments to 
the basic rental rate are permitted for 
such circumstances as excessive heating 
and cooling costs, poor condition, and 
lack of potable water, such conditions 

\ should not be permitted to continue any 
longer than absolutely necessary. 
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9. Policy review. The policies and 
procedures contained in this Circular 
shall be reviewed within three years of 
the date of issuance. 

10. Inquiries. For information 
concerning this Circular, contact the 
Office of Management and Budget, 
telephone 202/395-7207. 

David A. Stockman, 
Director. 


Appendix A—Isolation Adjustment 
Computation 

The monthly adjustment for isolation, 
as described in paragraph 7c({1), is 
computed, as follows: 

© Step 1. Determine the one-way 
‘distance in miles (from the quarters to 
the nearest-established community) for 
each affected category of transportation 
listed in Figure I. Enter mileage({s) in the 
appropriate block(s) under Column B. 

© Step 2. Multiply mileage figures 
entered in Column B by point values 
listed in Column A for each affected 
category of transportation to produce 
one-way points for each category. Add 
29 points to the category 4 subtotal and 
27 points to the category 5 subtctal to 
reflect relative differences in cost or 
time by use of these modes of travel. 

© Step 3. Add all categories of one- 
way points in Column C to produce total 
one-way points. (The total must exceed 
30 points or there is no adjustment for 
isolation.) 


FiGURE | 
——_—— 


Category of travel 


¢ Step 4. Calculate the Isolation 
Adjustment Factor (IAF) using the 
following formula: 2 (to reflect round trip 
points) times 4 (to reflect number of trips 
per month) times $x.xxx (GSA’s current 
automobile mileage allowance). For 
example, the GSA mileage allowance, as 


of the date of this Circular, is $0.205, 
resulting in A LAF of 1.6 (rounded to the 
nearest tenth). 

¢ Step 5. Multiply total one-way 
points (sum of Column C) by the 
Isolation Adjustment Factor-to produce 
the monthly adjustment for isolation 
(and round to the nearest whole dollar). 
[FR Doc. 84-9214 Filed 45-24; 8:45 am] 
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PENSION BENEFIT GUARANTY 


‘ CORPORATION 


Pendency of Request for Exemption 
From Bond/Escrow Requirement 
Relating To Sale of Assets by an 
Employer That Contributes to a 
Multiemployer Plan: Peabody Coal 
Company et al. 


AGENCY: Pension Benefit Guaranty 
Corporation. 
ACTION: Notice of Pendency of Request. 


SUMMARY: This notice advises interested 
persons that the Pension Benefit 
Guaranty Corporation has received a 
joint request from Peabody Coal 
Company, Armco, Inc. and Big Mountain 
Coals, Inc. for an exemption from the 
bond/escrow requirement of section 
4204(a)(1)(B) of the Employee 
Retirement Income Security Act of 1974 
as amended. Section 4204(a)(1) provides 
that the sale of assets by an employer 
that contributes to a multiemployer 
pension plan will not constitute a 
complete or partial withdrawal from the 
plan if certain conditions are met. One 
of these conditions is that the purchaser 
post a bond or deposit money in escrow 
for five plan years beginning after the 
sale. The PBGC is authorized to grant 
exemptions from this requirement. Prior 
to granting an exemption, the PBGC is 
required to give interested persons an 
opportunity to comment on the 
exemption request. The effect of this 
notice is to advise interested persons of 
this exemption request and to solicit 
their views on it. 

DATES: Comments must be submitted on 
or before May 21, 1984. 

ADDRESSES: All written comments (at 
least three copies) should be addressed 
to: Director, Corporate Policy and 
Regulations Department (611), Pension 
Benefit Guaranty Corporation, 2020 K 
Street, N.W., Washington, D.C. 20006. 
The request for exemption and the 
comments received will be available for 
public inspection at the PBGC 
Communications and Public Affairs 
Department, Suite 7100, at the above 
address, between the hours of 9:00 a.m. 
and 4:00 p.m. 
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FOR FURTHER INFORMATION CONTACT: 

J. Ronald Goldstein, Attorney, Corporate 
Policy and Regulations Department 
(611), Pension Benefit Guaranty 
Corporation, 2020 K Street, N.W., 
Washington, D.C. 20006; (202) 254-4860. 
(This is not a toll-free number.) 


SUPPLEMENTARY INFORMATION: 


Background 


Section 4204(a)}(1) of the Employee 
Retirement Income Security Act of 1974, 
as amended (“ERISA”), 29 U.S.C. 1384, 
provides that a bona fide arm’s-length 
sale of assets of a contributing employer 
to an unrelated party will not be 
considered a withdrawal if three 
conditions are met. These conditions, 
enumerated in section 4204(a)(1)(A)-(C), 
are that— 

(A) the purchaser has an obligation to 
contribute to the plan for substantially 
the same number of contribution base 
units for which the seller was obligated 
to contribute; 

(B) the purchaser obtains a bond or 
places an amount in escrow, for a period 
of five plan years after the sale, in an 
amount equal to the greater of the 
seller's average required annual 
contribution to the plan for the three 
plan years preceding the year in which 
the sale occurred or the seller’s required 
annual contribution for the plan year 
preceding the year in which the sale 
occurred; and 

(C) the contract of sale provides that if 
the purchaser withdraws from the plan 
within the first five plan years beginning 
after the sale and fails to pay any of its 
liability to the plan, the seller shall be 
secondarily liable for the liability it (the 
seller) would have had but for section 
4204. 


The bond or escrow described above 
will be paid to the plan if the purchaser 
‘withdraws from the plan or fails to 
make any required contributions to the 
plan within the first five plan years 
beginning after the sale. Under ERISA 
section 4204(b)(2), the amount of the 
bond or escrow is doubled if the plan is 
in reorganization in the plan year in 
which the sale of assets occurs. 

ERISA section 4204(c) authorizes the 
Pension Benefit Guaranty Corporation 
(“PBGC”) to grant individual or class 
variances or exemptions from the 
purchaser's bond/escrow requirement of 
section 4204(a)(1)(B) and the contract- 
provision requirement of section 
4204(a)(1)(C). The legislative history of 
section 4204 indicates a Congressional 
intent that the sales rules be 
administered in a manner that assures 
protection of the plan with the least 
practicable intrusion into normal 
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business transactions. The granting of 
an exemption or variance from the 
requirements of section 4204(a)(1) (B) or 
(C) does not constitute a finding by the 
PBGC that the transaction satisfies the 
other requirements of section 4204(a)(1). 

Under the PBGC’s regulation on 
procedures for variances for sales of 
assets (29 CFR § 2643.3(a)), the PBGC 
shall approve a request for a variance or 
exemption if it determines that approval 
of the request is warranted, in that it— 

(1) Would more effectively or 
equitably carry out the purposes of Title 
IV of the Act; 

(2) Would not significantly increase 
the risk of financial loss to the plan. 


Section 4204{c) of ERISA and § 2643.3(b) 
of the regulation require the PBGC to 
publish a notice of the pendency of a 
request for a variance or exemption in 
the Federal Register, and to provide 
interested parties with an opportunity to 
comment on the proposed variance or 
exemption. 


The Request 


The PBGC has received a joint request 
from Peabody Coal Company 
(“Peabody”), Armco, Inc. (“Armco”), 
and Big Mountain Coals, Inc. (“Big 
Mountain”) to waive the bond/escrow 
requirement of ERISA section 
4204(a)(1)(B). In the request, the parties 
represent, among other things, that: 

1. Pursuant to an asset purchase 
agreement signed on January 20, 1984, 
Peabody purchased certain assets of 
Armco and all of Big Mountain’s coal 
production properties for a purchase 
price of $257 million. Big Mountain is a 
wholly owned subsidiary of Armco. 

2. In connection with this sale, 
Peabody has assumed the 
responsibilities of Armco and Big 
Mountain under a collective bargaining 
agreement, known as the National 
Bituminous Coal Wage Agreement of 
1981, with the United Mine Workers of 

- America, with respect to the purchased 
operations. 

3. The following chart lists the two 
miltiemployer plans with respect to 
which an exemption is requested, the 
estimated amount of Armco’s and Big 
Mountain's withdrawal liability, and the 
estimated amount of the bond/escrow 
that would be required under ERISA 
section 4204(a}{1(B) with respect to 
each plan: 


Total ........... 


1974 UMW pension pian 
(“1974 pian”) 


4. In accordance with the PBGC’s 
regulation (29 CFR 2643.2(d)}(7)), copies 
of Peabody’s audited consolidated 
statements for its fiscal years 1981 and 
1982 and its unaudited statement for 
fiscal year 1983 were submitted as part 
of the application. (The audited 
statement for its fiscal year ended 
December 31, 1983 is not available.) 
However, the application asserted that 
the financial information is exempt from 
disclosure under the Freedom of 
Information Act (5 U.S.C. 552(b)(4)) and 
the PBGC is regulation (29 CFR 2603.18). 
The application does state that 
“Peabody's average net income after 
taxes for the fiscal years 1981-1983, 
reduced by the interest expense incurred 
with respect to the sale which is payable 
in the fiscal year following the sale, 
totals over $100 million.” 

5. The parties have sent a copy of this 
request to the plans and the collective 
bargaining representatives of Armco’s 
and Big Mountain's former employees 
by certified mail, return receipt 
requested. 

Under ERISA section 4211(d)(2) the 
sale of assets provisions of section 4204 
do not apply to either the 1950 Plan or 
the 1974 Plan, unless the plan is 
amended to so provide. Both of the 
plans have adopted amendments to 
include the text of section 4204 (a) and 
(b). Further, as indicated in a prior 
exemption decision, the PBGC has taken 
the position that section 4204 (c) and (d) 
apply as a matter of law. U.S. Steel 
Mining Co., Inc., 49 FR 9037, 9038 (Mar. 
9, 1984). Therefore, the PBGC will 
consider this request pursuant to its 
authority under section 4204(c). 


Comments 


All interested persons are invited to 
submit written comments on the pending 
exemption to the above address, by May 
21, 1984. All comments will be made a 
part of the record. Comments received, 
as well as the applications for 
exemption, will be available for public 
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inspection at the address set forth 
above. 

Issued at Washington, D.C., on this 3rd day 
of April 1984. 
R. J. O'Neil, 
Acting Executive Director, Pension Benefit 
Guaranty Corporation. 
[FR Doc. 84-9280 Filed 4-5-4: 8:45 am] 
BILLING CODE 7708-01-18 


SMALL BUSINESS ADMINISTRATION 


Region | Advisory Council Meeting 


The Small Business Administration, 
Region I Advisory Council, located in 
the geographical area of Providence, 
Rhode Island, will hold a public meeting 
at 12:00 noon, on Wednesday, April 18, 
1984, at the Tarantion’s 177 Atwells 
Avenue, Providence, Rhode Island, to 
discuss such matters as may be 
presented by members, staff of the 
Small Business Administration, or 
others present. 

For further information, write or call 
James H. Hague, District Director, U.S. 
Small Business Administration, 380 
Westminster Mall, Providence, Rhode 
Island 02903. Telephone number (401) 
528-4562. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
April 2, 1984. 

[FR Doc. 84-8289 Piled 4-5-84; 845 am] 

BILLING CODE 8025-01-% 


Region li Advisory Council Meeting 


The Small Business Administration, 
Region II Advisory Council, located in 
the geographical area of Hato Rey, 
Puerto Rico, will hold a public meeting 
at 9:00 a.m., on Friday, April 13, 1984, at 
room G-59, Federal Building, Carlos 
Chardon Avenue; Hato Rey, Puerto Rico, 
to discuss such matters as may be 
presented by members, staff of the 
Small Business Administration, or 
others present. 

For further information, write or call 
Wilfred Benitez Robles, District 
Director, U.S. Small Business 
Administration, Federico Degetau 
Federal Building, room 691, Carlos 
Chardon Avenue, Hato Rey, Puerto Rico 
00918, (809) 753-4003. 


Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 84-9288 Filed 4-5-4; 8:45 am] 
BILLING CODE 6025-01-" 
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[License No. 05/05-5109] 


SC Opportunities, Inc.; Notice of Filing 
ef an Application for an Exemption 
Under the Conflict of interest 
Regulation 

Notice is hereby given that SC 
Opportunities, Inc. (SCO), 1112 7th 
Avenue, Monroe, Wisconsin 53566, a 
Federal Licensee under the Small 
Business Investment Act of 1958, as 
amended (the Act), has filed an 
application with the Small Business 
Administration (SBA) pursuant to 
Section 107.903(b) of Revision 6 of the 
SBA Regulations (48 FR 45014 
(September 30, 1983)) for an exemption 
from the provisions of the Regulation. 

The exemption, if granted, will permit 
SCO to provide financing in the amount 
of $75,000 to Mr. James Wayman, a 
Vietnam veteran, d/b/a Gourmet 
Concepts, Inc., 329 Fashion Valley, San 
Diego, California 92108, for the purchase 
of equipment, leasehold improvements 
and inventory from SC San Diego, Inc. 

Pursuant to paragraph (f) of the 
definition of “Associate of a Licensee” 
in § 107.3-of the SBA Regulations, SC 
San Diego, Inc. is an Associate of SCO. 
As such, the transaction will require an 
exemption from the provisions of 
§ 107.903(b)(5) of the Regulations. 

Notice is hereby given that any 
interested persons may, not later than 
fifteen (15) days from the date of 
publication of this Notice, submit 
written comments on the proposed 
transaction to the Deputy Associate 
Administrator for Investment, Small 
Business Administration, 1441 L Street 
NW., Washington, D.C. 20416. 

A copy of this Notice shall be 

published in a newspaper of general 
circulation in Monroe, Wisconsin and 
San Diego, California. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment companies) 

Dated: March 27, 1984. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

(FR Doc. 84-9290 Filed 45-84; 8:45 am] 
BILLING CODE 6025-01-M 


[Declaration of Disaster Loan Area 
#615100; Amdt. 1] 


Texas; Designation of Disaster Loan 
Area 


The above named Declaration (49 FR 
11902), is amended by adding Leon 
County in the State of Texas as a result 
of a freeze which occurred during 
December 1983. All other information 
remains the same, i.e., the termination 


date for filing applications for economic 
injury is until the close of business on 
December 24, 1984. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: March 30, 1984. 
James C. Sanders, 
Administrator. 
[FR Doc. 84-9291 Filed 4-5-84; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF THE TREASURY 


Office of the Secretary 


[Supplement to Department Circular Public 
Debt Series—No. 9-84] 


March 239, 1984. 


Series E-1991 Notes; Interest Rate 


The Secretary announced on March 
28, 1984, that the interest rate on the 
notes designated Series E-1991, 
described in Department Circular— 
Public Debt Series—No. 9-84, dated 
March 21, 1984, will be 12% percent. 
Interest on the notes will be payable at 
the rate of 12% percent per annum. 
Carole Jones Dineen, 

Fiscal Assistant Secretary. 
[FR Doc. 84-9160 Filed 4-5-84; 8:45 am} 
BILLING CODE 4810-40-M 


ee 
Debt Series—No. 10-84] 


March 30, 1984. 


Bonds of 2004; Interest Rate 


The Secretary announced on March 
29, 1984, that the interest rate on the 
bonds designated Bonds of 2004, 
described in Department Circular— 
Public Debt Series—No. 10-84, dated 
March 21, 1984, will be 12% percent. 
Interest on the bonds will be payable at 
the rate of 12% percent per annum. 
Carole Jones Dineen, 

Fiscal Assistant Secretary. 
[FR Doc. 84-0161 Filed 4-5-84; 8:45 am] 
BILLING CODE 4810-40-M 


Fiscal Service 
[Dept. Circ. 570, 1983 Rev., Supp. No. 17] 


Heritage Insurance Company of 
America; Surety Companies 
Acceptable on Federal Bonds: 
Termination of Authority 


Notice is hereby given that the 
certificate of authority issued by the 
Treasury to Heritage Insurance 
Company of America, under Sections 
9304 to 9308 of Title 31 of the United 
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States Code, to qualify as an acceptable 
surety on Federal bonds is hereby 
terminated effective today. The 
company was last listed as an 
acceptable surety on Federal bonds at 
48 FR 30534, July 1, 1983. 

With respect to any bonds currently in 
force with Heritage Insurance Company 
of America, bond-approving officers for 
the Government should secure new 
bonds with acceptable sureties in those 
instances where a significant amount of 
liability remains outstanding. 

Questions concerning this notice may 
be directed to the Operations Staff 
(Surety), Banking and Cash 
Management, Bureau of Government 
Financial Operations, Department of the 
Treasury, Washington, DC 20226, 
telephone (202) 634-5745. 


Dated: March 30, 1984. 
W. E. Douglas, 
Commissioner, Bureau of Government 
Financial Operations. 
[FR Doc. 84-9128 Filed 4-5-84; 8:45 am] 
BILLING CODE 4810-35-M 


UNITED STATES INFORMATION 
AGENCY 


Culturally Significant Objects Imported 
for Exhibition; Determination 


Notice is hereby given of the following 
determination: Pursuant to the Authority 
vested in me by the act of October 19, 
1965 (79 Stat. 985, 22 U.S.C. 2459), 
Executive Order 12047 of March 27, 1978 
(43 FR 13359, March 29, 1978), and 
Delegation of Authority of December 17, 
1982 (47 FR 57600, December 27, 1982), I 
hereby determine that the objects in the 
exhibit, “The Stone of Perfection: 4,000 
Years of Chinese Jade” (included in the 
list filed as a part of this 
determination) imported from abroad for 
the temorary exhibition without profit 
within the United States are of cultural 
significance. These objects are imported 
pursuant to a loan agreement between 
the Fresno Metropolitan Museum and 
the foreign lender. I also determine that 
the temporary exhibition or display of 
the listed exhibit objects at the Fresno 
Metropolitan Museum, Fresno, 
California, beginning on or about April 
8, 1984, to on or about August 26, 1984, is 
in the national interest. 

Public notice of this determination is 
ordered to be published in the Federal 
Register. 


1 An itemized list of objects included in the 
exhibit is filed as part of the original document. 
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Dated: April 2, 1984. 
Thomas E. Harvey, 
General Counsel and Congressional Liaison. 
[FR Doc. 84-9197 Filed 4-5-84; 8:45 am] 
BILLING CODE 8230-01-" 


Grants Program for Private Not-for- 


The United States Information Agency 
(USIA) announces a program of limited 
grant support for non-profit activities of 
United States institutions and 
organizations in the Private Sector. The 
primary purpose of the program is to 
enhance the achievement of the 
Agency’s international public diplomacy 
goals and objectives by stimulating and 
encouraging increased private sector 
commitment and activity. 

Private sector organizations interested 
in working cooperatively with USIA on 
the following concept are encouraged to 
so indicate: 


Speakers’ Forum on American 
Traditions 

USIA is interested in supporting a 
series of ten bi-weekly lecture 
presentations in Washington D.C. by 
leading American scholars on the 
historical development of America’s 
intellectual, cultural, social, economic 
and political traditions. The lecture 
series is specifically intended for 
temporary foreign residents of the 
nation’s capital who would be invited to 
participate. (Tentative activity dates: 
September—December 1984) 

Your submission of a letter indicating 
interest in the above project concept 
begins the consultative process. This 
letter should further explain why your 
organization has the substantive 
expertise and logistical capability to 
successfully design, develop and 
conduct the Speakers’ Forum project. 

Emphasis during the preliminary 
consultative process will be on 
identifying organizations whose goals 
and objectives clearly complement or 
coincide with those of USIA. 
Furthermore, USIA is most interested in 
working with organizations that show 
promise for innovative and cost 
effective programming; and with 
organizations that have substantial 
potential for obtaining third party 
private sector funding in addition to 
USIA support. Organizations must also 
demonstrate a potential for designing 
programs which will have a lasting 
impact on their participants. In your 
response, you may also wish to include 
other pertinent background information. 


This is not a solicitation for a grant 
proposal. Following the receipt of your 
letter, and an internal review, USIA may 
invite your organization to examine and 
further develop USIA’s initiative 
program concept summarized above. 
USIA would then consider your fully 


' developed proposal for limited financial 


assistance. To be eligible for 

consideration, organizations must 

postmark their general letter of interest 

within 20 days of the date of this notice. 
Replies should be addressed as 

follows: Dr. Mark Blitz, Dirctor, Office of 

Private Sector Programs, Bureau of 

Educational and Cultural Affairs, United 

States Information Agency, 301 4th 

Street, SW., Washington, D.C. 20547. 
Dated: April 3, 1984. 

Charles N. Canestro, 

Management Analyst, Federal Register 

Liaison. 

[FR Doc. 64-9198 Filed 4-5-84; 8:45 am} 

BILLING CODE 8230-01-M 


President’s International Youth 
Exchange Initiative, Phase li; Request 
for Proposals 


The United States Information Agency 
(USIA) announces a grant competition 
for programs in support of the 
President's International Youth 
Exchange Initiative with the following 
countries: Austria, India, Thailand, 
Indonesia, Botswana, Cameroon, ivory 
Coast, Togo, Costa Rica, the Dominican 
Republic, and Jamaica. No proposals for 
programs in other countries will be 
considered at this time. 

The primary goal of the competition is 
to expand exchanges of young people, 
aged 15-25, between the United States 
and the 11 countries named above. This 
is a limited solicitation for proposals. In 
this competition, only those 
organizations which have experience 
working in one or more of the 11 
countries will be considered for grant 
funding. The total amount of funds 
available is approximately $750,000. 


Program Proposal Content 

The following categories for the 
program have been established for this 
competition: 


A. Academic Exchanges 


1. Participant type—Students aged 15- 
19. 
2. Program length—Academic year (9- 
12-months), semester (3-6—months), 
classroom-to-classroom exchanges of 
not less than 4 weeks. 

3. Program type—High school-level 
study or work/study programs. 

4. Type of support—Partial 
scholarship support to cover 
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international and domestic travel, 
orientation/language training expenses, 
and per diem in transit (or partial 
program fees); in-country (not U.S.) 
volunteer development and 
administrative expenses, not to exceed 
one third of the program budget. 

5. Accommodations: Homestays for 
the full period of residency. 


B. Non-Academic Exchanges 


1. participant type—Students, youth 
leaders, young workers, farm youth and 
young professionals, aged 15-25. 

2. Program length—Optimal length is 
6-12 weeks; a 4-week minimum is 
eligible, but longer term exchanges are 
preferred. 

3. Program type—Programs focusing 
on one theme from those listed below 
which include “hands-on” activities 
(internships, work camps, community 
service and public works); orientation, 
including language training as 
necessary; interaction with Americans. 

4. Type of support—Same as for 
Academic Exchanges. 

5. Accommodations: Homestays for all 
or part of the experience; campstays 
where appropriate. 

6. Thematic Categories: 

a. Agriculture, rural development. 

b. Archeology, historical preservation, 
restoration. 

c. Volunteer community service. 

d. Leadership development. 

e. Scouting. 

f. Journalism. 

g. Conservation, environmental 
protection. 

Criteria for Judging Proposals 
The following criteria will be used to 

judge proposals: 

—The proposed activity should 
contribute to the sustained, long-term 
development of youth exchanges. 

—Reciprocity: two-way exchange, 
involving outbound US and inbound 
foreign participants in roughly equal 
numbers are desirable. 

—Quality of the exchange visitors’ 
experience. 

—Extent of interaction with Americans, 
including homestays. 

—Extent of experience of the 
organization in the chosen country. 

—Demonstrated ability to manage the 
exchange (adequate field personnel, 
administrative support mechanisms, 
etc.). 

—Reasonable per capita costs, as 
viewed in comparison with other 
proposals and with standards for the 
field. “ 

—Cost-sharing (portion of other 
government or private sector support). 





Grants are generally awarded for one 
year. USIA cannot make commitments 
of funding for more than one fiscal year. 

Proposals may be for single-country or 
multi-country projects. 

Grant funds will not be used to 
support: 

—Research studies. 

—Study for post-secondary academic 
credit or degree programs. 

—Campus-to-campus exchanges of 
university students or professors. 


—Travel/observation tours. 


—New country development (starting up 
programs in countries where the 
organization has not had experience). 

—Exchange activities which are already 
being carried out. 

—Any project which is designed to 
lobby elected officials or promote 
politically partisan views. 

—Projects whose aim is to promote 
religious activities. 

—School tuitions. 


Eligibilit 

Academic, cultural and not-for-profit 
exchange-of-persons and youth-serving 
organizations are eligible to submit 
proposals. Organizations must 
demonstrate experience working in a 
specific country. This program is not 
intended to be a university exchange or 
linkage program. 

Not-for-profit organizations which are 
the offspring of for-profit firms engaged 
in similar activities will not be eligible 
for consideration under this program. 

Priority will be given to organizations 
with national or regional volunteers. 
Organizations must be capable of 
meeting the “Criteria for Teenager 
Exchange Visitors Programs” or 
“Criteria for Practical Trainees”, which 
may be obtained by calling or writing to 
the Youth Exchange Staff of USIA 
(address and phone number given 
below). 

Congressionally approved Agency 
guidelines require that an organization 
have not less than four years experience 
in exchanges to qualify for a grant of 
more than $60,000. 


Federal Register / Vol. 49, No. 68 / Friday, April 6, 1984 / Notices 


Review Process 


Proposals should be received in USIA 
no later than May 15, 1984. Proposals 
will be reviewed for eligibility and 
completeness and submitted to an 
advisory Agency Grant Panel for review 
in terms of the criteria listed above. 
Proposals for similar activities in the 
same country will be judged in 
competition with each other. The review 
is expected to be completed by July 1, 
with final decisions conveyed to the 
proposing organizations by August 1. An 
organization should anticipate that, if its 
project is approved, funding will not be 
available before September 1. 

Guidelines for proposal submissions 
may be obtained by writing to the 
following address or by calling (202) 
485-7299: Youth Exchange Staff, United 
States Information Agency, Washington, 
D.C. 20547. 

Dated: April 3, 1984. 

Charles N. Canestro, 

Management Analyst Federal Register 
Liaison. 

[FR Doc. 84-9199 Filed 45-84; 8:45 am] 

BILLING CODE 8290-01-™ 





Sunshine Act Meetings | 


National Credit Union Administration... 
Securities and Exchange Commission. 


1 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


DATE AND TIME: 9:30 a.m. (Eastern Time), 
Tuesday, April 10, 1984. 


PLACE: Commission Conference Room 
No. 200-C on the 2nd Floor of the 
-Columbia Plaza Office Building, 2401 
“E” Street, NW., Washington, D.C. 
20507. 


STATUS: Part will be open to the public 
and part will be closed to the public. 


MATTERS TO BE CONSIDERED: 


1. Announcement of Notation Votes 
2. A Report on Commission Operations 


(Optional) 
3. Proposed ADEA Apprenticeship Rule 


Closes 


1. Litigation Authorization; General Counsel 
Recommendations 
2. Proposed Predecision Settlement 


Agreement 
3. Consideration of Certain ORAs 


Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission Meetings in the Federal 
Register, the Commission also provides 
recorded announcements a full week in 
advance on future Commission sessions. 


Please telephone (202) 634-6748 at all 

times for information on these 
meetings). 
CONTACT PERSON FOR MORE 
INFORMATION: Treva McCall, Executive 
Secretary to the Commission at (202) 
634-6748. 

This Notice Issued April 3, 1984. 

Dated: April 3, 1984. 

Treva McCall, 

Executive Secretary to the Commission. 
[FR Doc. 84-0282 Filed 4~3-84; 4:37 pm} 

BILLING CODE 6750-06-M 


FEDERAL MARITIME COMMISSION 

TIME AND DATE: 9:00 a.m.—April 11, 
1984. 

PLACE: Hearing Room One—1100 L 
Street, NW., Washington, D.C. 20573. 
STATuS: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 
MATTERS TO BE CONSIDERED: Portions 
open to the public: 

1. Agreement No. 57-122: Modification of 
the Pacific Westbound Conference 
Agreement to provide for uniform practices 
with respect to container operations not 
affiliated with member lines. 

2. Agreement No. 57-130: Modification of 
the Pacific Westbound Conference 
Agreement to revise rules relating to exercise 
of independent action. 


Portion Closed to the public: 


1. Docket No. 83-53: U.S. Atlantic & Gulf/ 
Australia-New Zealand Conference 
(Agreement No. 6200-24—Application for 
U.S. Intermodal Authority)—Referral of 
motion to amend Order of Investigation. 


CONTACT PERSON FOR MORE 
INFORMATION: Francis C. Hurney, 
Secretary, (202) 523-5725. 

Francis C. Hurney, 

Secretary. 

[FR Doc. 84-0298 Filed 44-84; 10:15 am] 

BILLING CODE 6730-01-4 


3 


FEDERAL RESERVE SYSTEM (BOARD OF 
GOVERNORS) 

TIME AND DATE: 10:00 a.m., Wednesday, 
April 11, 1984. 

PLACE: 20th Street and Constitution 
Avenue, NW., Washington, D.C. 20551. 
STATuS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 


Dated: April 4, 1984. 


William W. Wiles, 
Secretary of the Board. 


(FR Doc. 84-9302 Filed 4~4-84; 10:33 am} 
BILLING CODE 6210-01-M 


Federal Register 
Vol. 49, No. 68 


Friday, April 6, 1984 


4 


NATIONAL CREDIT UNION 
ADMINISTRATION 

NOTICE OF PREVIOUSLY HELD EMERGENCY 
MEETING 

TIME AND DATE: 4:53 p.m., Thursday, 
March 29, 1984. 


PLACE: 1776 G Street, NW., Washington, 
D.C., 6th Floor. 

STATus: Closed. 

MATTER CONSIDERED: 1. 
Conservatorship. 

The Board unanimously voted that the 
Agency business required that a meeting 
be held with less than the seven days 
advance notice. 

The Board voted to close the meeting 
under exemptions (8), (9){A)({ii) and 
(9)(B). The General Counsel certified 
that the meeting could be closed under 
those exemptions. 


FOR MORE INFORMATION CONTACT: 
Rosemary Brady, Secretary of the Board, 
telephone: (202) 357-1100. 

Rosemary Brady, 

Secretary of the Board. 

[FR Doc. 84-9332 Filed 4~4-84; 12:44 pm] 

BILLING CODE 7535-01-M 


SECURITIES AND EXCHANGE COMMISSION 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of April 9, 1984, at 450 Fifth 
Street, NW., Washington, D.C. 

A closed meeting will be held on 
Wednesday, April 11, 1984, at 10:00 a.m. 
An open meeting will be held on 
Thursday, April 12, 1984, at 10:00 a.m., in 
Room 1C30. 

The Commissioners, Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, the items to 
be considered at the closed meeting may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b({c) (4), (8), (9)(A) and (10) and 17 
CFR 200.402(a)(4), (8), (9){i) and (10). 

Chairman Shad and Commissioners 
Treadway and Cox voted to consider 
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the items listed for the closed meeting in 
closed session. 

The subject matter of the closed 
meeting scheduled for Wednesday, 
April 11, 1984, at 10:00 a.m., will be: 


Settlement of administrative proceedings of 
an enforcement nature. 

Litigation matters. 

Dismiss injunctive action. 

Institution of injunctive action. 

Institution of administrative proceeding of 
an enforcement nature. 

Close investigation. 

Chapter 11 proceedings. 

The subject matter of the open 
meeting scheduled for Thursday, April 
12, 1984, at 10:00 a.m., will be: 


1. Consideration of whether to issue two 
releases on: (a) Whether to extend the 
comment period and solicit additional 
comments on proposed rule changes 
submitted by the National Association of 
Securities Dealers, Inc., and five securities 
exchanges to trade options on over-the- 
counter (“OTC”) securities, and (b) whether 
to propose for comment amendments to Rule 
12a-6 under the Securities Exchange Act of 
1934 to permit exchange trading of options on 
OTC securities. For further information, 
please contact Alden Adkins at (202) 272- 
2943. 

2. Consideration of whether to recommend 
to Congress enactment of a legislative 
proposal to amend Section 14({b) of the 


Securities Exchange Act of 1934 to authorize 
the Commission to regulate the proxy 
processing activities of banks, associations 
and other entities that exercise fiduciary 
powers. For further information, please 
contact Eric E. Miller at (202) 272-2589. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Marianne 
Keler at (202) 272-2014. 

George A. Fitzsimmons, 
Secretary. 

April 3, 1984. 

[FR Doc. 84-0375 Filed 4~4-84; 2:23 pm] 
BILLING CODE 6010-01-M 


6 

SECURITIES AND EXCHANGE COMMISSION 
“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENTS: (49 FR 
12357 March 29, 1984) 

STaTus: Closed/open meetings. 
PLACE: 450 Fifth Street, NW., 
Washington, D.C. 

DATE PREVIOUSLY ANNOUNCED: Friday, 
March 23, 1984. 

CHANGE IN THE MEETING: Additional 
items/meeting canceled. 
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The following items will be 
considered at a closed meeting 
scheduled for Wednesday, April 4, 1984, 
at 9:30 a.m.: 

Consideration of amicus participation. 

Settlement of injunctive action. 

An open meeting scheduled for 
Wednesday, April 4, 1984, at 2:30 p.m. has 
been canceled. 


The following item will be considered 
at a closed meeting scheduled for 
Friday, April 6, 1984, at 10:00 a.m. 


Institution of injunctive action. 


Chairman Shad and Commissioners 
Treadway and Cox determined that 
Commission business required the 
above changes and that no earlier notice 
thereof was possible. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: David 
Wescoe at (202) 272-2092. 

George A. Fitzsimmons, 


Secretary. 

April 3, 1984. 

[FR Doc. 84-8376 Filed 4~4-84; 2:23 pm] 
BILLING CODE 8010-01-™ 
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Department of Labor 


Employment Standards Administration, 
- Wage and Hour Division 


Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions 
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DEPARTMENT OF LABOR 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70} containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 

- construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 


publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 


Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 


Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and-are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
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encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 


Modifications to General Wage 
Determinations Decisions 


The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Supersedeas Decisions To General 
Wage Determination Decisions 


The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the number of the decisions 
being superseded. 


District of Columbia, Maryland and Virgin- Nov. 12, 1982. 
) 


.. Aug. 26, 1983. 
.- Sept. 23, 1983. 
... Nov. 5, 1982. 


Signed at Washington, D.C. 
This 30th day of March 1984. 
James L. Valin, 
Assistant Administrator. 
BILLING CODE 4510-27-M 
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16 CFR Part 1115 


Statement of Enforcement Policy on 
Substantial Product Hazard Reports 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Statement of enforcement 
policy and republication of certain 
sections of existing regulations. 


sumMMARY: In this document the 
Consumer Product Safety Commission: 
(1) Expresses its serious concern about 
the level of compliance with the 
reporting requirements of Section 15(b) 
of the Consumer Product Safety Act; and 
(2) provides additional clarification to 
help firms meet these requirements. 
Section 15(b) requires every 
manufacturer, distributor, and retailer of 
@ consumer product who obtains 
information which reasonably supports 
the conclusion that the product either 
fails to comply with an applicable 
consumer product safety rule or 
contains a defect which could create a 
substantial product hazard immediately 
to inform the Commission, unless the 
manufacturer, distributor, or retailer has 
actual knowledge that the Commission 
is adequately informed. 

Having considered the number of 
Section 15(b) reports received, as well 
as the nature of the reports received, the 
Commission believes that there is an 
extensive amount of underreporting, 
especially of the more significant 
hazards. The Commission will augment 
its efforts to discover unreported 
potential product hazards, along with 
related reporting violations. Where 
appropriate, the Commission will seek 
civil penalties as provided in the 
Consumer Product Safety Act. 

In this document the Commission also 
provides additional clarification to help 
firms meet the reporting requirements 
and has reprinted relevant sections from 
its statement of interpretation on the 
reporting requirements. 

In summary, the guidelines advise 
firms as follows: (1) Know the legal 
requirements set out at Section 15 of the 
CPSA, as interpreted by the 
Commission's regulations; (2) Seek 
informal guidance from the CPSC as to 
the need to report; (3) Report if at all in 
doubt; (4) The term “defect”, as used in 
the reporting requirements, has a broad 
meaning and includes design defects, 
manufacturing and production errors, 2s 
well as defects in warnings or 
instructions; (5) The test for reporting is 
based on a reasonableness standard 
and does not require certainty that a 


defect or hazard exists; (6) Report 
immediately, not weeks or months later; 
(7) Report even if an insurance carrier is 
handling the matter; (8) Report any 
death or grievous injury that may have 
been caused by a product defect or 
noncompliance; (9) Don’t wait for 
incidents, complaints, and lawsuits to 
accumulate before reporting; (10) 
Remember that Section 15 reporting is a 
high CPSC priority. 

The Commission believes that these 
measures will help to improve 
compliance with the reporting 
requirements, and should lead to an 
increase in the number of reports filed, 
as well as an increase in the reporting of 
serious hazards. 


EFFECTIVE DATE: April 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Philip E. Bechtel, Director, Division of 
Administrative Litigation (301) 492-6626, 
or David W. Thome, Director, Division 
of Corrective Actions (301) 492-6608, 
Consumer Product Safety Commission, 
Washington, D.C. 20207. 


SUPPLEMENTARY INFORMATION: Over the 
last several years, Section 15 of the 
Consumer Product Safety Act (CPSA) 
(15 U.S.C. 2064) has become of vital 
importance in protecting consumers who 
may be exposed to hazardous consumer 
products. This section authorizes the 
Consumer Product Safety Commission 
to initiate administrative proceedings to 
obtain corrective actions, by way of * 
public notice and/or repair, 
replacement, or refund, from 
manufacturers, distributors, or retailers 
of consumer products that present 
substantial product hazards. The 
numbers of recall actions initiated, 
products affected, and products 
corrected, have increased sharply over 
the last several years. In FY 1981, there 
were 99 recall actions initiated, 
involving 2,475,455 products, with 
635,375 products corrected. In FY 1983, 
these figures had increased to 113; 
23,253,383; and 1,253,382, respectively. 
Section 15{b) of the CPSA requires 
every manufacturer (including an 
importer), distributor, or retailer of a 
consumer product distributed in 
commerce who obtains information 
which reasonably supports the” 
conclusion that the product either fails 
to comply with an applicable consumer 
product safety rule or contains a defect 
which could create a substantial product 
hazard immediately to inform the 
Commission, unless the firm has actual 
knowledge that the Commission has 
been adequately informed. The 
Commission has issued a detailed 
statement of interpretation, policy, and 
procedure concerning the reporting 


requirements at 16 CFR Part 1115 (43 FR 
34988, August 7, 1978). 

The Commission wishes to emphasize 
that retailers and distributors, as well 
as manufacturers of consumer products, 
have an obligation to report under 
Section 15{b) of the statute. The existing 
interpretative regulations at Section 
1115.13(b) set out in detail procedures to 
enable retailers and distributors to meet 
their reporting obligations. These 
regulations make it very easy for 
retailers and distributors to report. In 
summary, a retailer or distributor with 
reportable information can meet its 
reporting obligations by: (1) Telephoning 
or writing the Division of Corrective 
Actions in the Directorate for 
Compliance and Administrative 
Litigation, CPSC, Washington, D.C. 
20207 (301) 492-6608; (2) sending a letter 
describing the situation to the 
manufacturer or importer of the product 
and sending a copy of the letter to the 
Division of Corrective Actions, or (3) 
forwarding to the Division of Corrective 
Actions reportable information received 
from another firm. A retailer or 
distributor that receives reportable 
information from a manufacturer or 
importer must report this information to 
the Commission unless the manufacturer 
or importer informs the distributor or 
retailer that a report has been made to 
the Commission. 

The Section 15 reporting requirements 
are critical to the Commission in 
administering its statutory 
responsibilities. Section 15 reports 
enable the Commission to obtain 
information at an early stage from 
knowledgeable sources (the product's 
manufacturer, distributor and/or 
retailer). These reports provide a key 
basis for evaluating a potential hazard 
and the need, if any, for corrective 
action in the form of public notice and/ 
or recall, repair or replacement of the 
product under Sections 15(c) and (d) of 
the CPSA (15 U.S.C. 2064(c), (d)), or the 
possible need for rulemaking or 
voluntary standards efforts. Of the 113 
recall actions initiated in FY 1983, 67 
were initiated as a result of Section 15 
reports. Of course, not every report 
results in a determination that a 
substantial hazard exists and that 
corrective action is necessary. However, 
once a company reports, the firm is far 
better able to intelligently evaluate the 
hazard potential with the Commission's 
expert assistance. 

Where firms do not report, the 
Commission must rely on other sources 
of information, such as consumer | 
complaints, product liability lawsuits, 
media accounts of incidents, fire 
investigation reports, coroner's and 
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medical examiner’s reports, or its own 
independent investigations to find out 
about potential problems. It is generally 
far more time censuming and resource 
intensive for the Commission to proceed 
in this manner, since without a report 
the Commission staff must conduct an 
investigation from the very beginning 
instead of proceeding with the benefit of 
* the information in the firm's Section 
15(b) report. 

Early Commission involvement 
through Section 15(b) reports can lead to 
a more rapid implementation of 
corrective action, which can result in 
fewer additional deaths or injuries. In 
cases where different brand name 
products share a common defective part 
or design flaw, early Commission 
involvement can help reduce the 
likelihood that other manufacturers will 
use the same defective part or design. 
Also, if the Commission is involved 
early in a matter requiring corrective 
action, the scope of the recall can often 
be limited, saving the firm considerable 
expense. Firms can also benefit from 
early Commission involvement in 
planning corrective action by drawing 
upon the Commission staff's extensive 
experience in designing the most 
effective (and often the most cost 
efficient) corrective action. 

The Commission is concerned about 
the current level of reporting by firms 
under Section 15(b). The Commission 
believes that there is both a substantial 
amount of underreporting of the mest 
serious hazards as well as undue delay 
in filing reports. Although the number of 
Section 15 reports received by the 
Commission in FY 1983 rose to 131 from 
the 96 reports received in FY 1982, the 
Commission believes that this number is 
small, given the many thousands of 
different types of consumer products in 
the marketplace and the number of 
hazards the Commission has uncovered 
on its own initiative that were never 
reported as required by Section 15. The 
small number of reports received 
annually by the Commission suggest the 
improbable conclusion that all 
manufacturers, distributors, and 
retailers of consumer products 
throughout the United States receive 
reportable information only two or three 
times per week. The Commission is 
particularly disturbed by the fact that, of 
the 25 most serious hazard files opened 
by the Commission staff in FY 1983, only 
5 resulted from Section 15 reports by 
firms. The others arose from 
investigations conducted by the 
Commission’s own headquarters or field 
staff. Of the 6 most serious hazard files 
opened by the staff in FY 1983 
(categorized by the staff as “Class A” 


files) not a single one originated as a 
result of a Section 15 report from a firm. 
Instead, all of these file openings were 
the result of the agency’s own 
investigation. 

In addition to the failure of many 
firms to report, a further concern of the 
Commission is the delay in reporting. 
The statute and the regulations require a 
firm to file a report immediately (that is, 
within 24 hours, as interpreted by the 
regulations at 16 CFR 1115.14(e)) after 
the firm obtains reportable information. 
While the regulations provide that a firm 
may conduct an investigation, the 
investigation must be reasonably 
expeditious, and ordinarily should not 
exceed 10 days in the case of a death or 
grievous bodily injury (Section 1115.14 
(d), (e)). In a number of investigations 
conducted recently, the staff has 
discovered firms that have waited 
weeks, or even months, to report 
information that the staff believes 
should have been reported much earlier. 
Some firms have waited until literally 
dozens of claims and complaints 
concerning related problems have arisen 
before filing a report. Other firms have 
referred product safety-related 
information to their insurance carriers to 
be investigated in the due course of 
processing a claim or preparing for 
product liability litigation without 
making a decision to report. By the time 
the insurance carrier completes its 
investigation and the firm decides to 
report, weeks or months may have gone 
by without the Commission having been 
informed of a potential problem. 

Although it is not possible to 
determine the precise reasons or 
motivations for not reporting, the 
Commission believes that the following 
factors may have a role: 

(1) Reluctance To Undertake 
Corrective Action—The Commission 
does not automatically request 
corrective action from all firms that 
report nor does it request corrective 
action that is unreasonable or 
disproportionate to the level of the 
safety hazard. Corrective action is 
sought only when the staff believes that 
a substantial product hazard exists. The 
level of corrective action sought by the 
Commission reflects the severity and 
likelihood of injury. The staff is willing 
to discuss its preliminary determination 
with a firm and consider the firm’s point 
of view. In cases where corrective 
action is needed, early Commission 
involvement can improve the 
effectiveness and timeliness of the 
program and may help minimize any 
financial impact on the firm. 

In the past some firms may not have 
reported because they were reluctant to 
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undertake corrective action, or because 
they believed that the Commission was 
likely to insist on unreasonable 
corrective action if they did report. The 
Commission and firms have been able to 
successfully negotiate the vast majority 
of corrective action plans. Litigation is 
rarely needed to resolve these matters. 

(2) Impact of a Report or Decision to 
Undertake Corrective Action on Product 
Liability Matters—Some firms may not 
report because they fear an adverse 
effect on pending or future product 
liability litigation. Firms should bear in 
mind, however, that the regulations 
specifically provide that the term 7 
“defect” as discussed in the regulations 
and by the Commission and staff 
pertains only to interpreting and 
enforcing the Consumer Product Safety 
Act and is not intended to apply to any 
other area of the law (Section 1115.4). 
Also, the regulations specifically state 
that reports can be filed with a 
disclaimer, as provided by Section 
1115.12{a). 

The failure to file a report can have an 
adverse effect on companies that are 
defendants in product liability matters, 
as indicated in several recent product 
liability decisions. In Butcher v. 
Robertshaw Controls Company, 550 F. 
Supp. 692 (D. Md. 1981), the court held 
that failing to report to the Commission 
under Section 15 could sustain a private 
cause of action for damages under 
Section 23 of the CPSA (15 U.S.C. 2072). 
In Butcher the court also found that an 
agency relationship exists, created by 
statute, between the CPSC and members 
of the public. The court held that this 
relationship allows consumers injured 
by fraud and deceit practiced by a firm 
on the Commission to file an action 
against the firm for fraud and deceit. A 
different federal district court in Young 
v. Robertshaw Controls Co., 560 F.Supp. 
288 (N.D.N.Y. 1983) held, similarly, that 
Section 23 of the CPSA provides a 
private cause of action for injuries 
sustained because of a manufacturer's 
alleged failure to disclose Section 15(b) 
information to the Commission. In a 
related state court action in Young v. 
Robertshaw Controls Company, —— 
N.Y.S. 2d —— (Sup. Ct., Sept. 6, 1983), : 
the court allowed the plaintiff to bringa ; 
private action in fraud against L 
Robertshaw based on the firm’s alleged 
failure to disclose product information 
and alleged misrepresentation to the 
CPSC. The state court in Young also 
held that the plaintiff could seek 
punitive damages based on allegations 
that the firm had coldly compared the 
cost of injury and loss of life with the 
cost of efficiently correcting the product 
problem by disclosing certain 
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information to CPSC. This decision is 
currently on appeal. (See also Payne v. 
A.O. Smith Corporation, Emerson 
Electric Company, Dist. Ct. No. C-3-81- 
0049 (D. Ohio}—Decision on motion for 
leave to file amended complaint, in 
which the District Court allowed 
plaintiffs to amend their complaint to 
include a cause of action under Section 
23, Petition to Appeal pending.) 

(3) Belief That The Failure To Report 
Will Not be Discovered—Some firms 
may not report based on a belief that the 
failure to report will not be discovered 
by the Commission through its own 
investigations or through third party 
complaints or reports. The Commission 
has expanded its investigation efforts, 
however, and intends to further augment 
these efforts through the increased use 
of third party sources, including better 
monitoring of trade complaints, product 
liability court filings, settlements, and 
litigation, and contacts with state and 
lecal enforcement authorities. The 
Commission is confident that its staff 
will eventually uncover serious 
problems through this concentrated 
effort. 

(4) Adverse Publicity Or Adverse 
Effects On Marketing Or Competitive 
Position—Some firms may not file a 
report based on a belief that a report, or 
any corrective action arising from it, 
may result in adverse publicity or may 
have an adverse effect on the firm's 
marketing or competitive position. The 
Commission is not aware of evidence 
showing these effects to be true. To the 
contrary, there are indications that 
corrective action voluntarily undertaken 
by a firm has the beneficial effect of 
showing that the firm is responsible and 
concerned about high standards of 
product quality. Effective corrective 
action plans can also clearly define the 
scope of a problem, go that consumers 
and customers are not confused. 

In making a Section 15(b) report to the 
Commission, firms should be aware that 
the Consumer Product Safety Act 
provides substantial protections against 
the public disclosure, by the CPSC, of 
information that may be adverse to the 
firm. Section 6(a) of the CPSA (15 U.S.C. 
2055(a)) provides significant protections 
against the disclosure of information 
containing or relating to a trade secret. 
The Commission must give firms an 
opportunity to claim confidentiality for 
information the Commission has that 
identifies the firm. In the event the 
Commission disagrees with the claim of 
confidentiality, the Commission is 
required to give the firm advance notice 
of any disclosure, so that the firm can 
seek a court order preventing the release 
of the information. In addition, Section 


6(b)(5) of the CPSA (15 U.S.C. 2055(b)(5)) 
provides express protection against 
public disclosure of information 
submitted under Section 15(b). This 
section prohibits such disclosure unless: 
(1) The Commission has issued a 
complaint alleging that the product 
presents a substantial product hazard; 
(2) in lieu of proceeding against the 
product, the Commission has accepted 
in writing a remedial settlement 
agreement; (3) the person who submitted 
the information under Section 15(b) 
agrees to its public disclosure; (4) the 
Commission has brought a Section 12 
imminent hazard action concerning the 
product; (5) the Commission has 
reasonable cause to believe a product is 
in violation of a prohibited act section of 
an act administered by the Commission; 
or (8) the information is in the course of 
or concerning a judicial proceeding. 
Also, the provisions of Section 6{b)(1) 
(15 U.S.C. 2055(b)(1)) concerning 
advance notice of the public disclosure 
by the CPSC of information identifying a 
manufacturer or private labeler apply to 
information disclosed in connection 
with Section 15 matters, except as 
provided in Section 6(b)(4). The 
Commission has recently issued an 
interpretative regulation concerning the 
disclosure of information under Section 
6(b) of the CPSA (48 FR 57406, Dec. 29, 
1983). 

Whatever the reasons for not 
reporting, the result is that the safety of 
the Amierican public can be jeopardized 
to the extent that large numbers of 
persons using or possessing the same 
product remain unaware of the potential 
risk and are unable to benefit from 
corrective action that would have been 
sought by the Commission. Because of 
the importance of Section 15 to the 
administration of the Commission's 
statutory responsibilities, the 
Commission has reexamined its existing 
interpretative regulations for Section 15 
reporting published at 16 CFR 1115. 
Since these regulations were first 
published in August 1978 (43 FR 34988) 
the Commission has acquired a 
significant amount of experience in the 
area of Section 15 reporting. 

While the Commission does not think 
it necessary to amend or revise the 
existing regulations, the Commission 
has decided to restate, in simplified 
form below, several major 
considerations embodied in the 
regulations that should be kept in mind 
by firms. This guidance is intended to 
further clarify the existing regulations 
and to provide an updated view of the 
Commission's policy toward Section 15 
reporting. The Commission has also 
included several examples to assist 
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firms in meeting their reporting 
obligations under Section 15 of the Act. 
This guidance is intended for the 
convenience of firms, and does not 
amend or replace the detailed statement 
of interpretation, policy and procedure 
at 16 CFR Part-1115. For convenience, 
Sections 1115.1-4, 1115.10-14, and 
1115.22 of the existing Section 15 
reporting regulations at 16 CFR Part 1115 
are reprinted in this document. (The 
sections republished here will not be 
recodified in the Code of Federal 
Regulations.) (The Commission’s 
Product Defect Correction Division, 
referred to in the regulations, is now the 
Division of Corrective Actions in the 
Directorate for Compliance and 
Administrative Litigation. The telephone 
number and address remain the same: 
(301) 492-6608, CPSC, Washington, D.C. 
20207.) 


Guidance to Industry on Reporting 
Under Section 15 CPSA ° 


(1) Know the Legal Requirements— 
The reporting requirements are set out 
at Section 15 of the CPSA (15 U.S.C. 
1064), as interpreted by 16 CFR 1115. 
Substantial penalties exist for non- 
compliance with these requirements. 

(2) Seek Informal Guidance—Firms 
can seek informal guidance from the 
Compliance staff as to the need to 
report. 

(3) Report if in Doubt—When in 
doubt, firms should report. Firms should 
clearly err on the side of over-reporting, 
rather than under-reporting. The 
obligation to report is created when the 
firm first receives information 
reasonably supporting the conclusion 
that the product is non-complying or 
contains a defect that could create a 
substantial product hazard. Firms 
should not wait to determine to a 
certainty whether these conditions exist. 
Instead, when a firm first receives 
information reasonably supporting these 
conclusions, the firm should report. The 
firm and the Commission will then be in 
a position to evaluate this information, 
even if it is of a preliminary or tentative 
nature, as well as any additional 
relevant information that is discovered 
later. With the Commission staff's _ 
expertise in these matters, the firm will 
be helped in reaching a more 
expeditious assessment of the nature 
and severity of the matter and the need, 
if any, for corrective action. The 
regulations provide that firms can report 
without admitting, and can specifically 
deny, that the information indicates a 
substantial product hazard (Section 
1115.12(a)). 

(4) Broad Meaning of “Defect"—The 
term “defect” includes design problems, 
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labeling, instruction, and warning 
problems; as well as unintended faults, 
flaws, irregularities, and manufacturing 
and production problems (Section 
1115.4). 

(5) Reasonableness is the Test—Not 
Certainty—The test for reporting is 
based on a reasonableness standard 
and does not require certainty that a 
defect or hazard exists. Instead, a firm 
must report if available information 
reasonably supports the conclusion that 
the product either contains a defect 
which could create a substantial product 
hazard, or fails to comply with an 
applicable consumer product safety rule 
{Section 15({a)(2) of the CPSA; Section 
1115.12). 

(6) Need To Report Immediately— 
Time is of the essence in filing reports 
under Section 15. The statute specifies 
that firms must “immediately” inform 
the Commission (Section 15(b)). The 
regulations provide that the report must 
be filed within 24 hours after the firm 
obtains reportable information. While a 
firm can elect to conduct an expeditious 
investigation to determine reportability, 
the regulations provide that this 
investigation and evaluation should not 
ordinarily exceed 10 days. If at the end 
of 10 days, a firm is unable to determine 
that the matter is not reportable, the 
Commission expects the firm to 
immediately file a report (Section 
1115.14). Firms that have delayed 
reporting and have reportable 
information should not withhold it, even 
if they realize that the Commission is 
likely to consider the report to be late. 
The Commission will seek to invoke the 
most significant penalties where it 
discovers a firm that does not file a 
report. Firms that file a late report can 
generally anticipate a less serious 
penalty than those firms that do not 
report. 

0) Must Report Even if Insurance 
Carrier is Handling—Given the 
requirement to immediately inform the 
Commission, a firm can not avoid or 
delay the reporting requirement by 
turning claims and complaints over to its 
insurance carrier for follow-up 
investigation and handling (Section 
1115.14). 

(8) Must Report Death or Grievous 
Injury—A death or grievous bodily 
injury that may have been caused by a 
product defect or non-compliance must 
be reported unless the firm has 
investigated and is certain that it is not 
reportable (Section 1115.12(c)). 

(9) Don't Wait for Complaints and 
Lawsuits to Accumulate—Firms should 
not wait for consumer complaints, 
claims, and product liability lawsuits to 
accumulate before deciding whether to 
report. Firms should develop and 


. 


implement internal controls to ensure 
that the information is expeditiously 
routed to a responsible person and dealt 
with promptly. If information reasonably 
supports the conclusion that a defect, or 
noncompliance is present, firms should 
immediately report (Section 1115.12). 

(10) Remember That Section 15 
Reporting is a High CPSC Priority— 
Section 15 reporting is among the 
highest priority matters for CPSC 
enforcement. Section 15 reports are 
critical to the rapid, resource efficient 
evaluation, by the firm involved and the 
Commission staff, of the potential 
hazard and the need to take corrective 
action for a particular product. The 
failure of a firm to report, or undue 
delay in reporting, seriously hinders the 
Commission’s efforts to protect and 
inform the public with respect to 
substantial product hazards in a timely 
and efficient manner. The Commission 
intends to vigorously pursue civil 
penalties against firms that violate the 
say oe requirements of Section 15. 

order to help firms apply this 
guidance on when to file a Section 15(b) 
report, the Commission offers the 
following examples of situations where 
there is a question of the need to file a 
report. In each case, the particular 
factual circumstances are described, 
along with the Commission's view of the 
need to file a Section 15(b) report. 
Although the facts used in each example 
are hypothetical, in the Commission's 
opinion they are illustrative of situations 
that can confront firms in trying to meet 
their responsibilities under Section 
15(b): 

(A) A large consumer product 
manufacturer receives one product 
liability claim of a death associated with 
one of its products. The claim alleges 
that a product defect(s) caused the 
death. The report is forwarded to the 
person in the company who has been 
designated to coordinate product 
liability claims. This person is unsure if 
there have been any similar incidents or 
claims in the past involving the product. 
The matter would normally be referred 
to the company’s insurer for 
investigation and dispostion, and would 
not be the subject of a separate 
investigation by the manufacturer. 
Should the manufacturer report and, if 
so, when? 

Yes. The matter should immediately 
be reported to the Commission. The 
company should not wait for the 
insurance carrier to complete its 
investigation before reporting, unless the 
insurance carrier is able to conduct an 
expeditious investigation (generally not 
longer than 10 days, as suggested by the 
existing Section 15 regulations). Because 
the matter involves a death or grievous 
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bodily injury that may have been caused 
by a product, the firm should 
immediately file a report under Section 
15. The report should be filed even if the 
company has no records of any similar 
incidents involving its product. In filing 
the Section 15{b) report, the firm may 
file an explanation that the report is a 
preliminary one, based largely on 
plaintiff's allegations, and that the firm 
will provide the Commission with 
additional relevant information as it 
becomes available. 

(B) A manufacturer has been 
successfully marketing a consumer 
product for the last several years. 
Several hundred thousand units of the 
product have been sold and the firm has, 
until the last month, received only a few 
complaints about the product, none of 
which appears to involve a related 
problem and none of which involves a 
serious injury. In the last iwo months, 
the company has received six consumer 
complaints involving the same design 
aspect of the product, although none of 
the complaints involves a serious injury. 
The company has decided to re-examine 
this design aspect of the product, by 
testing, and investigate the consumer 
complaints. The investigation and 
testing are likely to take two months to 
complete. Should the company file a 
Section 15(b) report? If so, when? 

Yes. The firm should file a Section 15 
report immediately after it learns of the 
consumer complaints relating to the 
same design aspect. The firm should not 
wait to complete its investigation before 
reporting. Instead, the firm should file a 
Section 15(b) report explaining what it 
knows (and doesn’t know) about the 
matter and should keep the Commission 
informed of any additional information 
it discovers, including the results of the 
firm's investigation. 

(C) A manufacturer has developed a 
new consumer product that uses highly 
sophisticated, state-of-the-art 
technology. The manufacturer has only 
recently begun to distribute the product, 
and has not received any consumer 
complaints or claims related to safety. 
However, in examining the final pre- 
production test reports and final 
specifications, the manufacturer's key 
design engineer notices a design 
irregularity that could lead to a potential 
safety hazard. Additional testing will be 
necessary to confirm if there is a safety 
related problem, and the engineer 
initiates this testing. Should the 
manufacturer file a Section 15(b) report 
with the Commission? If so, when? 

Yes. The manufacturer should file the 
Section 15(b) report immediately after 
the key engineer notes the potential 
problem. The report should be filed even 
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though the firm has not received any 
complaints from distributors or 
consumers, and even though the testing 
necessary to confirm the problem has 
not been completed. In filing the Section 
15(b) report, the manufacturer can 
explain that the information forming the 
basis of the report is preliminary, and 
that additional testing is needed before 
a final decision can be made on the 
nature and scope of the potential 
problem, and the need, if any, for 
corrective action. 

(D) A manufacturer of a consumer 
product has been distributing a 
successful product for a number of 
years. The manufacturer offers the 
product in several different models. In 
periodically reviewing consumer 
complaint and claims files, the 
manufacturer notices that for all but one 
of the models, there have been only 
several consumer complaints about 
minor injuries and that none of these 
complaints appears to be related to the 
product's design or production. For one 
of the models, however, there have been 
dozens of complaints involving property 
damage and minor injuries. At this time, 
it is unclear to the manufacturer 
whether these claims are related to any 
particular aspect of the product's design 
or production. Should the manufacturer 
file a Section 15(b) report? If so, when? 

Yes. The manufacturer should file a 
Section 15(b) report on the model with 
the numerous complaints. The report 
should be filed at this time, even though 
the firm is not certain of the cause of the 
complaints or the reason for the 
disparity in the consumer complaint 
figures for the various models. 
Conclusion 

Section 15 is of vital importance to the 
Commission in fulfilling its statutory 
mandate to protect the public from 
hazardous consumer products. For the 
Commission to be able to carry out its 
responsibilities effectively and 
efficiently, firms must meet their 
obligations to inform the Commission of 
possible substantial product hazards. 

The Commission believes that this 
document will be useful as a clear 
statement of the seriousness with which 
it regards the reporting obligations 
under Section 15(b), and will be of 
assistance to firms in complying with 
their obligations to file timely reports of 
potential substantial product hazards 
under this section. 


Dated: April 2, 1984. 
Sheldon D. Butts, 
Acting Secretary, Consumer Product Safety 
Commission. 

The following §§ 1115.1-1115.4, 
1115.10-1115.14, and 1115.22 of 16 CFR 


Part 1115 are republished for the 
convenience of the reader. The 
republication will not appear in the 
Code of Federal Regulations. 


PART 1115—-SUBSTANTIAL PRODUCT 
HAZARD REPORTS 


§ 1115.1 Purpose. 

The purpose of this Part 1115 is to set 
forth the Consumer Product Safety 
Commission's (Commission's) 
interpretation of the reporting 
requirements imposed on manufacturers 
(including importers), distributors, and 
retailers by Section 15(b) of the 
Consumer Product Safety Act, as 
amended (CPSA) (15 U.S.C. 2064{b)) and 
to indicate the actions and sanctions 
which the Commission may require or 
impose to protect the public from 
substantial product hazards, as that 
term is defined in section 15(a) of the 
CPSA. 


§ 1115.2 Scope and finding. 

(a) Section 15{a) of the CPSA (15 
U.S.C. 2064{a)) defines “substantial 
product hazard” as either (1) a failure to 
comply with an applicable consumer 
product safety rule, which failure 
creates a substantial risk of injury to the 
public, or (2) a product defect which 
(because of the pattern of defect, the 
number of defective products distributed 
in commerce, the severity of the risk, or 
otherwise) creates a substantial risk of 
injury to the public. 

(b) Section 15(b) of the CPSA requires 
every manufacturer (including an 
importer), distributor, or retailer of a 
consumer product distributed in 
commerce who obtains information 
which reasonably supports the 
conclusion that the product either fails 
to comply with an applicable consumer 
product safety rule or contains a defect 
which could create a substantial product 
hazard immediately to inform the 
Commission, unless the manufacturer 
(including an importer), distributor, or 
retailer has actual knowledge that the 
Commission has been adequately 
informed. This provision indicates that a 
broad spectrum of safety-related 
information should be reported under 
section 15(b) of the CPSA. 

(c) Sections 15{c) and 15(d) of the 
CPSA (15 U.S.C. 2064 (c) and (d)) 
empower the Commission to order a 
manufacturer (including an importer), 
distributor, or retailer of a consumer 
product distributed in commerce that 
presents a substantial product hazard to 
give various forms of notice to the public 
of the defect or the failure to comply 
and/or to order the subject firm to elect 
either to repair, to replace, or to refund 
the purchase price of such product. 
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However, information which should be 
reported under section 15(b) of the 
CPSA does not automatically indicate 
the presence of a substantial product 
hazard since what must be reported are 
failures to comply with consumer 
product safety rules and defects that 
could create a substantial product 
hazard. (See § 1115.12.) 

(d) The provisions of this Part 1115 
deal with all consumer products 
(including imports) subject to regulation 
under the Consumer Product Safety Act, 
as amended (15 U.S.C. 2051-2081) 
(CPSA), and the Refrigerator Safety Act 
(15 U.S.C. 1211-1214) (RSA). In 
addition, the Commission has found that 
risks of injury to the public from 
consumer products subject to regulation 
under the Flammable Fabrics Act (15 
U.S.C. 1191-1204) (FFA), the Federal 
Hazardous Substances Act (15 U.S.C. 
1261-1274) (FHSA), and the Poison 
Prevention Packaging Act of 1970 (15 
U.S.C. 1471-1476) (PPPA) cannot be 
eliminated or reduced to a sufficient 
extent in a timely fashion under those 
acts. Therefore, pursuant to section 
30(d) of the CPSA (15 U.S.C. 2079(d)), 
manufacturers (including importers), 
distributors, and retailers of consumer 
products which are subject to regulation 
under provisions of the FFA, FHSA, and 
PPPA must comply with the reporting 
requirements of section 15{b). 


§ 1115.3 Definitions. 

In addition to the definitions given in 
section 3 of the CPSA (15 U.S.C. 2052), 
the following definitions apply: 

(a) “Adequately informed” under 
section 15(b) of the CPSA means that 
the Commission staff has received the 
information requested under §§ 1115.12 
and/or 1115.13 of this part insofar as it 
is reasonably available and applicable 
or that the staff has informed the subject 
firm that the staff is adequately 
informed. 

(b) “Commission meeting” means the 
joint deliberations of at least a majority 
of the Commission where such 
deliberations determine or result in the 
conduct or disposition of official 
Commission business. This term is 
synonymous with “Commission 
meeting” as defined in the Commission’s 
regulation issued under the Government 
in the Sunshine Act, 16 CFR 1012. 

(c) “Noncompliance” means the 
failure of a consumer product to comply 
with an applicable consumer product 
safety rule issued under the CPSA. 


(d) A “person” means a corporation, 
company, association, firm, partnership, 
society, joint stock company, or 
individual. 
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(e) “Staff’ means the staff of the 
Consumer Product Safety Commission 
unless otherwise stated. 

(f) “Subject firm” means any 
manufacturer (including an importer), 
distributor, or retailer of a consumer 
product. 


§ 1115.4 Defect. 

Section 15(b)(2) of the CPSA requires 
every manufacturer (including an 
importer), distributor, and retailer of a 
consumer product who obtains 
information which reasonably. supports 
the conclusion that the product contains 
a defect which could create a 1 
substantial product hazard to inform the 
Commission of such defect. Thus, 
whether the information available 
reasonably suggests a defect is the first 
determination which a subject firm must 
make in deciding whether it has 
obtained information which must be 
reported to the Commission. In 
determining whether it has obtained 
information which reasonably supports 
the conclusion that its consumer product 
contains a defect, a subject firm may be 
guided by the criteria the Commission 
and staff use in determining whether a 
defect exists. At a minimum, defect 
includes the dictionary or commonly 
accepted meaning of the word. Thus, a 
defect is a fault, flaw,.or irregularity that 
causes weakness, failure, or inadequacy 
in form or function. A defect, for 
example, may be the result of a 
manufacturing or production error; this 
is, the consumer product as 
manufactured is not in the form 
intended by, or fails to perform in 
accordance with, its design. In addition, 
the design of and the materials used in a 
consumer product may also result in a 
defect. Thus, a product may contain a 
defect even if the product is 
manufactured exactly in accordance 
with it design and specifications, if the 
design presents a risk of injury to the 
public. A design defect may also be 
present if the risk of injury occurs as a 
result of the operation or use of the 
product or the failure of the product to 
operate as intended. A defect can also 
occur in a product’s contents, 
construction, finish, packaging, 
warnings, and/or instructions. With 
respect to instructions, a consumer 
product may contain a defect if the 
instructions for assembly or use could 
allow the product, otherwise safely 
designed and manufactured, to present a 
risk of injury. To assist subject firms in 
understanding the concept of defect as 
used in the CPSA, the following 
examples are offered: 

(a) An electric appliance presents a 
shock hazard because, through a 
manufacturing error, its casing can be 


electrically charged by full-line voltage. 
This product contains a defect as a 
result of manufacturing or production 
error. 


(b) Shoes labeled and marketed for 
long-distance running are so designed 
that they might cause or contribute to 
the causing of muscle or tendon injury if 
used for long-distance running. The 
shoes are defective due to the labeling 
and marketing. 


(c) A kite made of electrically 
conductive material presents a risk of 
electrocution if it is long enough to 
become entangled in power lines and be 
within reach from the ground. The 
electrically conductive material 
contributes both to the beauty of the kite 
and the hazard it presents. The kite 
contains a design defect. 


(d) A power tool is not accompanied 
by adequate instructions and safety 
warnings. Reasonably foreseeable 
consumer use or misuse, based in part 
on the lack of adequate instructions and 
safety warnings, could result in injury. 
Although there are no reports of injury, 
the product contains a defect because of 
the inadequate warnings and 
instructions. 


(e) An exhaust fan for home garages is 
advertised as activating when carbon 
monoxide fumes reach a dangerous level 
but does not exhaust when fumes have 
reached the dangerous level. Although 
the cause of the failure to exhaust is not 
known, the exhaust fan is defective 
because users rely on the fan to remove 
the fumes and the fan does not do so. 


However, not all products which present 
a risk of injury are defective. For 
example, a knife has a sharp blade and 
is capable of seriously injuring someone. 
This very sharpness, however, is 
necessary if the knife is to function 
adequately. The knife does not contain a 
defect insofar as the sharpness of its 
blade is concerned, despite its potential 
for causing injury, because the risk of 
injury is outweighed by the usefulness 
of the product which is made possible 
by the same aspect which presents the 
risk of injury. In determining whether 
the risk of injury associated with a 
product is the type of risk which will 
render the product defective, the 
Commission and staff will consider, as 
appropriate: The utility of the product 
involved; the nature of the risk of injury 
which the product presents; the 
necessity for the product; the population 
exposed to the product and its risk of 
injury; the Commission's own 
experience and expertise; the case law 
interpreting Federal and State public 
health and safety statutes; the case law 


- in the area of products liability; and 


other factors relevant to the 
determination. If the information 
available to a subject firm does not 
reasonably support the conclusion that a 
defect exists, the subject firm need not 
report. However, if the information does 
reasonably support the conclusion that a 
defect exists, the subject firm must then 
consider whether that defect could 
create a substantial product hazard. 
(See § 1115.12(f) for factors to be 
assessed in determining whether a 
substantial product hazard could exist.) 
If the subject firm determines that the 
defect could create a substantial product 
hazard, the subject firm must report to 
the Commission. Most defects could 
present a substantial product hazard if 
the public is exposed to significant 
numbers of defective products or if the 
possible injury is serious or is likely to 
occur. Since the extent of public 
exposure and/or the likelihood or 
seriousness of injury are ordinarily not 
known at the time a defect first 
manifests itself, subject firms are urged 
to report if in doubt as to whether a 
defect could present a substantial 
product hazard. On a case-by-case basis 
the Commission and the staff will 
determine whether a defect within the 
meaning of section 15 of the CPSA does, 
in fact, exist and whether that defect 
presents a substantial product hazard. 
Since a consumer product may be 
defective even if it is designed, 
manufactured, and marketed exactly as 
intended by a subject firm, subject firms 
should report if in doubt as to whether a 
defect exists. Defect, as discussed in this 
section and as used by the Commission 
and staff, pertains only to interpreting 
and enforcing the Consumer Product 
Safety Act. The criteria and discussion 
in this section are not intended to apply 
to any other area of the law. 


§ 1115.10 Persons who must report and 
where to report. 

(a) Every manufacturers (including 
importer), distributor, or retailer of a 
consumer product that has been 
distributed in commerce who obtains 
information that such consumer product 
contains a defect which could create a 
substantial risk of injury to the public 
shall immediately notify the Product 
Defect Correction Division, Consumer 
Product Safety Commission, 
Washington, D.C. 20207 (telephone: 301- 
492-6608), or such other persons as may 
be designated. Manufacturers (including 
importers), distributors, and retailers of 
consumer products subject to regulation 
by the Commission under provisions of 
the FFA, FHSA, PPPA, as well as 
consumer products subject to regulation 
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under the CPSA and RSA, must comply 
with this requirement. 

(b) Every marufacturer (including 
importer), distributor, or retailer of a 
consumer product that has been 
distributed in commerce who obtains 
information that such consumer product 
fails to comply with an applicable 
consumer product safety standard or 
ban issued under the CPSA shall 
immediately notify the Commission's 
Product Defect Correction Division or 
such other persons as may be 
designated. A subject firm needs not 
report a failure to comply with a 
standard or regulation issued under the 
provisions of the RSA, FFA, FHSA, or 
PPPA unless it can be reasonably 
concluded that the failure to comply 
results in a defect which could create a 
substantial product hazard. [See 
paragraph (a) of this section.) 

(c) A distributor or retailer of a 
consumer product {who is neither a 
manufacturer nor an importer of that 
product) is subject to the reporting 
requirements of section 15{b) of the 
CPSA but may satisfy them by following 
the procedure detailed in § 1115.13(b). 

(d) A manufacturer (including an 
importer}, distributor, or retailer need 
not inform the Commission under 
section 15(b) of the CPSA if that person 
has actual knowledge that the 
Commission has been adequately 
informed of the defect or failure to 
comply. (See section 15(b) of the CPSA.) 


§ 1115.11 imputed knowledge. 

(a) In evaluating whether or when a 
subject firm should have reported, the 
Commission will deem a subject firm to 
have obtained reportable information 
when the information has been received 
by an official or employee who may 
reasonably be expected to be capable of 
appreciating the significance of the 
information. (See § 1115.14{b).) 

(b) In evaluating whether or when a 
subject firm should have reported, the 
Commission will deem a subject firm to 
know what a reasonable person acting 
in the circumstances in which the firm 
finds itself would know. Thus, the 
subject firm shall be deemed to know 
what it would have known if it had 
exercised due care to ascertain the truth 
of complaints or other representations. 
This includes the knowledge a firm 
would have if it conducted a reasonably 
expeditious investigation in order to 
evaluate the reportability of a death or 
grievous bodily injury or other 
information. (See § 1115.14.) 


§ 1115.12 Information which should be 
reported: evaluating substantial product 


(a) General. Subject firms should not 
delay reporting in order to determine to 
a certainty the existence of a 
noncompliance or a defect and the 
substantiality of a possible hazard. The 
obligation to report arises upon receipt 
of information from which one could 
reasonably conclude the existence of a 
noncompliance or a defect which could 
create a substantial product 
hazard. Thus an obligation to report 
may arise when a subject firm receives 
the first information regarding a 
potential hazard or noncompliance. (See 
§ 1115.14(c).) A subject firm in its report 
to the Commission need not admit or 
may specifically deny that the 
information it submits reasonably 
supports the conclusion that its 
consumer product is noncomplying or 
contains a defect which could create a 
substantial product hazard within the 
meaning of section 15{b) of the CPSA. 
After receiving the report, the staff will 
preliminarily determine whether the 
noncompliance or defect presents a 
substantial product hazard. This 
determination can be based on 
information supplied by a subject firm 
or from any other source. If the matter is 
adjudicated, the Commission will 
ultimately make the decision as to 
substantial product hazard or will seek 
to have a court make the decision as to 
imminent product hazard. 

(b) Failure to comply. Information 
indicating that a consumer product fails 
to comply with an applicable consumer 
product safety standard or ban issued 
under the CPSA must be reported. 

(c) Death or grievous bodily injury. 
Information indicating that a 
noncompliance or a defect in a 
consumer product has caused, may have 
caused, or contributed to the causing, or 
could cause or contribute to the causing 
of a death or grievous bodily injury (e.g. 
mutilation, amputation/dismemberment, 
disfigurement, loss of important bodily 
functions, debilitating internal disorders, 
severe burns, severe electrical shocks, 
and injuries likely to require extended 
hospitalization) must be reported, unless 
the subject firm has investigated and 
determined that the information is not 
reportable. 

(d) Other informaton indicating a 
defect of noncompliance. Even if there 
are no reports of a potential for or an 
actual death or grievous bodily injury, 
other information may indicate a 
reportable defect or noncompliance. In 
evaluating whether or when a subject 
firm should have reported, the 
Commission will deem a subject firm to 
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know what a reasonable and prudent 
manufacturer (including an importer), 
distributor, or retailer would know. (See 
§ 1115.11.) 

(e) Information which should be 
studied and evaluated. The following 
are examples of information which a 
subject firm should study and evaluate 
in order to determine whether it is 
obligated to report under section 15{b) of 
the CPSA: 

(1) Information about engineering, 
quality control, or production data 
suggesting the existence of a 
noncompliance or of a defect which 
could create a substantial product 
hazard. 

(2) Information about safety-related 
production or design change(s) 
suggesting the existence of a 
noncompliance or of a defect which 
could create a substantial product 
hazard. 

(3) Product liability suit(s) suggesting 
the existence of a noncompliance or of a 
defect which could create a substantial 
product hazard. 

(4) Information from an independent 
testing laboratory suggesting the 
existence of a noncompliance or of a 
defect which could create a substantial 
product hazard. 

(5) Complaint(s) from a consumer or 
consumer group indicating the existence 
of a noncompliance or of a defect which 
could create a substantial product 
hazard. 

(6) Information received from the 
Commission or another governmental 
agency indicating the existence of a 
noncompliance or of a defect which 
could create a substantial product 
hazard. 

(7) Information received from other 
firms, including requests to return a 
product or for replacement or credit, 
indicating the existence of a 
noncompliance or of a defect which 
could create a substantial product 
hazard. This includes both requests 
made by distributors and retailers to the 
manufacturer and requests from the 
manufacturer that products be returned. 

(f) Evaluating substantial risk of 
injury. Information which should be or 
has been reported under section 15(b) of 
the CPSA does not automatically 
indicate the presence of a substantial 
product hazard. On a case-by-case basis 
the Commission and the staff will 
determine whether a defect or 

“noncompliance exists and whether it 
results in a substantial risk of injury 
to the public. In deciding whether to 
report, subject firms may be guided by 
the following criteria the staff and the 
Commission use in determining whether 
a substantial product hazard exists: 
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(1) Hazard created by defect. Section 
15{a)(2) of the CPSA lists factors to be 
considered in determining whether a 
defect creates a substantial risk of 
injury. These factors are set forth in the 
disjunctive. Therefore, the existence of 
any one of the factors could create a 
substantial product hazard. The 
Commission and the staff will consider 
some or all of the following factors, as 
appropriate, in determining the 
substantiality of a hazard crested by a 
product defect: 

(i) Pattern of defect. The Commission 
and the staff will consider whether the 
defect arises from the design, 
composition, contents, construction, 
finish, packaging, warnings, or 
instructions of the product or from some 
other cause and will consider the 
conditions under which the defect 
- manifests itself. 

(ii) Number of defective products 
distributed in commerce. Even one 
defective product can present a 
substantial risk of injury and provide a 
basis for a substantial product hazard 
determination under section 15 of the 
CPSA if the injury which might occur is 
serious and/or if the injury is likely to 
occur., However, a few defective 
products with no potential for causing 
serious injury and little likelihood of 
injuring even in a minor way will not 
ordinarily provide a proper basis for a 
substantial product hazard 
determination. 

(iii) Severity of the risk. A risk is 
severe if the injury which might occur is 
serious and/or if the injury is likely to 
occur. In considering the likelihood of 
any injury the Commission and the staff 
will consider the number of injuries 
reported to have occurred, the intended 
or reasonably foreseeable use or misuse 
of the product, and the population group 
exposed to the product (e.g., children, 
elderly, handicapped). 

(iv) Other considerations. The 
Commission and the staff will consider 
all other relevant factors. . 

(2) Hazard presented by noncom- 
pliance. Section 15(a)(1) of the CPSA 
states that a substantial product hazard 
exists when a failure to comply with an 
applicable consumer product safety rule 
creates a substantial risk of injury to the 
public. Therefore, the Commission and 
staff will consider whether the 
noncompliance is likely to result in 
injury when determining whether the 
noncompliance creates a substantial . 
product hazard. As appropriate, the 
Commission and staff may consider 
some or all of the factors set forth in 
paragraph (f)(1) of this section in 
reaching the substantial product hazard 
determination. 


§ 1115.13 Content and form of reports; 
delegations of authority. 


(a) Written reports. The chief 
executive officer of the subject firm 
should sign any written reports to the 
Commission under section 15(b) of the 
CPSA unless this responsibility has 
been delegated by filing a written 
delegation of authority with the 
Commission’s Product Defect Correction 
Division. Delegations of authority filed 
with the Commission under § 1115.9 of 
the previous regulations interpreting 
section 15 of the CPSA will remain in 
effect until revoked by the chief 
executive officer of the subject firm. The 
delegation may be in the following form: 
Delegation of Authority 

aps of company) ————————. 
hereby certify that I am 
Chiet Executive Officer of the above-named 
company and that as such I am authorized to 
sign documents and to certify on behalf of 
said company the accuracy and completeness 
of information in such documents. 

Pursuant to the power vested in me, I 
hereby delegate all or, to the extent indicated 
below, a portion of that authority to the 
person listed below. 

This delegation is effective until revoked in 
writing. Authority delegated to: 

(Name) 

(Address) 

(Title) 

Extent of authority: 


Signed: 
(Name) 
(Address) 
(Title) 

(b) Distributors and retailers. A 
distributor or retailer of a possibly 
defective or noncomplying consumer 
product (who is neither a manufacturer 
nor an importer of that product) satisfies 
the initial reporting requirements either 
by telephoning or writing the Product 
Defect Correction Division, Consumer 
Product Safety Commission, 
Washington, D.C. 20207; by sending a 
letter describing the defective or 
noncomplying product to the 
manufacturer (or importer) of the 
product and sending a copy of the letter 
to the Commission's Product Defect 
Correction Division; or by forwarding to 
the Commission's Product Defect 
Correction Division reportable 
information received from another firm. 
A distributor or retailer who receives 
reportable information from a 
manufacturer for importer) shall report 
to the Commission unless the 
manufacturer for importer) informs the 
distributor or retailer that a report has 
been made to the Commission. A report 
under this subsection should contain the 
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information detailed in paragraph (c) of 
this section insofar as it is known to the 
distributor or retailer. Unless further 
information is requested by the staff, 
this action will constitute a sufficient 
report insofar as the distributor or 
retailer is concerned. 

(c) Initial report. Immediately after a 
subject firm has obtained information 
which reasonably supports the 
conclusion that a product fails to comply 
with an applicable consumer product 
safety rule or contains a defect which 
could create a substantial risk of injury 
to the public, the subject firm should 
provide the Product Defect Correction 
Division, Consumer Product Safety 
Commission, Washington, D.C. 20207 
(telephone: 301-492-6608), with an initial 
report containing the information listed 
below. This initial report may be made 
by any means; but if it is not in writing, 
it should be confirmed in writing within 
48 hours of the initial report. (See 
§ 1115.14 for time computations.) The 
initial report should contain, insofar as 
is reasonably available and/or 
applicable: 

(1) An identification and description 
of the product. 

(2) The name and address of the 
manufacturer {or importer) or, if the 
manufacturer or importer is not known, 
the names and addresses of all known 
distributors and retailers of the product. 

(3) The nature and extent of the 
possible defect or the failure to comply 
with an applicable consumer product 
safety rule. 

(4) The nature and extent of the injury 
or risk of injury associated with the 


product. 


(5) The name and address of the 
person informing the Commission. 

(6) To the extent such information is 
then reasonably available, the data 
specified in § 1115.13(d). 

(d) Full report. Subject firms which 
file initial reports are required to file full 
reports in accordance with this 
subsection. Retailers and distributors 
may satisfy their reporting obligations in 
accordance with § 1115.13(b). At any 
time after an initial report, the staff may 
modify the requirements detailed in this 
section with respect to any subject firm. 
If the staff preliminarily determines that 
there is no substantial product hazard, it 
may inform the firm that its reporting 
obligation has been fulfilled. However, a 
subject firm would be required to report 
if it later became aware of new 
information indicating a reportable 
defect or noncompliance, whether the 
new information related to the same or 
another consumer product. Unless 
modified by staff action, the following 
information, to the extent that it is 
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reasonably available and/or applicable, 
constitutes a “full report,” must be 
submitted to the staff, and must be 
supplemented, or corrected as new or 
different information becomes known: 

(1) The name, address, and title of the 
person submitting the “full report” to the 
Commission. 

(2) The name and address of the 
manufacturer (or importer) of the 
product and the addresses of the 
manufacturing plants for that product. 

(3) An identification and description 
of the product(s). Give retail prices 
model numbers, serial numbers, and 
date codes. Describe any identifying 
marks and their location on the product. 
Provide a picture or a sample of the 
product. 

(4) A description of the nature of the 
defect or failure to comply with an 
applicable consumer product safety rule. 
If technical drawings, test results, 
schematics, diagrams, blueprints, or 
other graphic depictions are available, 
attach copies. 

(5) The nature of the injury or the 
possible injury associated with the 
product defect or failure to comply with 
an applicable consumer product safety 
rule. 


(6) The manner in which and the date ; 


when the information about the defect 
or noncompliance (e.g., complaints, 
reported injuries, quality control testing) 
was obtained. If any complaints related 
to the safety of the product or any 
allegations or reports of injuries 
associated with the product have been 
received, copies of such complaints or 
reports (or a summary thereof) shall be 
attached. Give a chronological account 
of facts or events leading to the report 
under section 15(b) of the CPSA, 
beginning with receipt of the first 
information which ultimately led to the 
report. Also included may be an 
analysis of these facts or events. 

(7) The total number of products and 
units involved. 

(8) The dates when products and units 
were manufactured, imported, 
distributed, and sold at retail. 

(9) The number of products and units 
in each of the following: in the 
possession of the manufacturer or 
importer, in the possession of private 
labelers, in the possession of 
distributors, in the possession of 
retailers, and in the possession of 
consumers. 

(10) An explanation of any changes 
(e.g., designs, adjustments, additional 
parts, quality control, testing) that have 
been or will be effected to correct the 
defect or failure to comply and of the 
steps that have been or will be taken to 
prevent similar occurrences in the future 


together with the timetable for 
implementing such changes and steps. 

(11) Information that has been or will 
be given to purchasers, including 
consumers, about the defect or non- 
compliance with a description of how 
this information has been or will be 
communicated. This shall include copies 
or drafts of any letters, press releases, 
warning labels, or other written 
information that has been or will be 
given to purchasers, including 
consumers. 

(12) The details of and schedule for 
any contemplated refund, replacement, 
or repair actions, including plans for 
disposing of returned products (e.g., 
repair, destroy, return to foreign 
manufacturer). 

(13) A detailed explanation and 
description of the marketing and 
distribution of the product from the 
manufacturer (including importer) to the 
consumer (e.g., use of sales 
representatives, independent 
contractors, and/or jobbers; installation 
of the product, if any, and by whom). 

(14) Upon request, the names and 
addresses of all distributors, retailers, 
and purchasers, including consumers. 

(15) Such further information 
necessary or appropriate to the 
functions of the Commission as is 
requested by the staff. 


§ 1115.14 Time computations. 

(a) General. Weekends and holidays 
are excluded from the computation of 
the time periods in this part. 

(b) Imputing knowledge. In evaluating 
whether or when a firm should have 
reported, the Commission shall impute 
to the subject firm knowledge of product 
safety related information received by 
an official or employee of a subject firm 
capable of appreciating the significance 
of the information. Under ordinary 
circumstances, 5 days should be the 
maximum reasonable time for 
information to reach the Chief Executive 
Officer or the official or employee 
responsible for complying with the 
reporting requirements of section 15(b) 
of the CPSA. The Commission will 
impute knowledge possessed by the 
Chief Executive Officer or by the official 
or employee responsible for complying 
with the reporting requirements of 
section 15(b) of the CPSA 
simultaneously to the subject firm. 

(c) Time when obligation to report 
arises. The obligation to report under 
section 15(b) of CPSA may arise upon 
receipt by a subject firm of the first 
information regarding a noncompliance 
or a potential hazard presented by a 
product defect. Information giving rise to 
a reporting obligation may include, but 
is not limited to, 
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complaints, injury reports, quality 
control and engineering data. A subject 
firm should not await complete or 
accurate risk estimates before reporting 
under section 15(b) of CPSA. However, 
if information is not clearly reportable, a 
subject firm may spend a reasonable 
time for investigation and evaluation. 
(See § 1115.14(d).) 

(d) Time for investigation and 
evaluation. A subject firm may conduct 
a reasonably expeditious investigation 
in otder to evaluate the reportability of 
a death or grievous bodily injury or 
other information. This investigation 
and evaluation should not exceed 10 
days unless a firm can demonstrate that 
a longer period is reasonable. The 
Commission will deem that, at the end 
of 10 days, a subject firm has received 
and considered all information which 
would have been available to it had a 
reasonable, expeditious, and diligent 
investigation been undertaken. 

(e) Time to report. Immediately, that 
is, within 24 hours, after a subject firm 
has obtained information which 
reasonably supports the conclusion that 
its consumer product fails to comply 
with an applicable consumer product 
safety rule or contains a defect which 
could create a substantial risk of injury 
to the public, the firm should report. (See 
§ 1115.13.) If a firm elects to conduct an 
investigation in order to evaluate the 
existence of reportable information, the 
24-hour period begins when-the subject 
firm has information which reasonably 
supports the conclusion that its 
consumer product fails to comply with 
an applicable consumer product safety 
rule or contains a defect which could 
create a substantial product hazard. 
Thus, a firm could report to the 
Commission before the conclusion of a 
reasonably expeditious investigation 
and evaluation if the reportable 
information becomes known during the 
course of the investigation. In lieu of 
conducting an investigation, the firm 
may report the information immediately. 


§ 1115.22 Prohibited acts and sanctions. 


(a) Statements generally. Whoever 
knowingly and willfully falsifies, or 
conceals a material fact in a report 
under the CPSA and rules thereunder, is 
subject to criminal penalties under 18 
U.S.C. 1001. 

(b) Timeliness and adequacy of 
reporting. A failure to inform the 
Commission immediately and 
adequately, as required by section 15(b) 
of the CPSA, is a prohibited act within 
section 19(a)(4) of the CPSA (15 U.S.C. 
2068(a)(4)). 

‘(c) Failure to make reports. The 
failure or refusal to make reports or 
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provide information as required under 
the CPSA is a prohibited act within the 
meaning of section 19(a)(3) of the CPSA 
(15 U.S.C. 2068(a)(3)). ° 

(d) Noncomplying products. The 
manufacture for sale, offering for sale, 
distribution in commerce, and/or 
importation into the United States of a 
consumer product which is not in 
conformity with an applicable consumer 
product safety rule under CPSA is a 
prohibited act within the meaning of 
sections 19 (a)({1) and (a)(2) of the CPSA 
(15 U.S.C. 2068 (a)(1) and (a)(2)). 


(e) Orders issued under section, 15 (c) 
and/or (d). The failure to comply with 
an order issued under section 15 (c) 
and/or (d) of the CPSA is a prohibited 
act within the meaning of section 
19{a)(5) of the CPSA (15 U.S.C. 
2068(a)(5)). 

(f) Consequences of engaging in 
prohibited acts. A knowing violation of 
section 19({a) of the CPSA subjects the 
violator to a civil penalty in accordance 
with section 20 of the CPSA (15 U.S.C. 
2069). “Knowing,” as defined in section 
20(c) of the CPSA (15 U.S.C. 2069(c)), 
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means the having of actual knowledge 
or the presumed having of knowledge 
deemed to be possessed by a reasonable 
person who acts in the circumstances, 
including knowledge obtainable upon 
the exercise of due care to ascertain the 
truth of representations. A knowing and 
willful violation of section 19(a), after 
the violator has received notice of 
noncompliance, subjects the violator to 
criminal penalties in accordance with 
section 21 of the CPSA (15 U.S.C. 2070). 
[FR Doc. 64-9078 Filed 45-84; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 600 
[AMS-FRL 2503-3, Docket No. A-80-32] 


Fuel Economy of Motor Vehicles; 
Revisions To improve Fuel Economy 
Labeling and the Fuel Economy Data 
Base 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


sumMARY: This final rule will amend the 
motor vehicle fuel economy regulations 
for fuel economy labeling beginning with 
the 1985 model year. The amendments 
will require the adjustment of fuel 
economy label estimates downward to 
more reasonably predict average in-use 
experience and the listing of both a city 
and highway mileage estimate on the 
label. A number of more minor changes 
to improve the accuracy of fuel economy 
labels and to reduce reporting 
requirements are also incorporated. 
However, most of these are not effective 
until the 1986 model year. 

DATE: This final rule is effective May 7, 
1984. 

ADDRESS: Copies of material relevant to 
this rulemaking are contained in Public 
Docket No. A-80-32 at the U.S. 
Environmental Protection Agency, West 
Tower Lobby, Gallery I, 401 M Street, 
SW., Washington, D.C. 20460. The 
docket may be inspected between 8 a.m. 
and 4 p.m. on weekdays. As provided in 
40 CFR Part 2, a reasonable fee may be 
charged for photocopying. 

FOR FURTHER INFORMATION CONTACT: 
Clifford D. Tyree, Certification Division, 
Office of Mobile Sources, Environmental 
Protection Agency, 2565 Plymouth Road, 
Ann Arbor, MI 48105, (313) 668-4310. 
SUPPLEMENTARY INFORMATION: OMB 
Control No. 2000-0390. 


I. Background 


In recent years, EPA, other 
government agencies, the Congress, and 
consumers have been concerned about 
apparent differences between the EPA 
fuel economy estimates and the actual 
fuel economy performance of vehicles in 
use. In general, these discrepancies arise 
from differences in travel environment, 
owner travel and driving habits, and 
vehicle maintenance. These 
discrepancies in fuel economy 
performance have caused considerable 
consumer dissatisfaction and lack of 
confidence in EPA's fuel economy 
estimates. The intent of this action is to 
increase the credibility and usefulness 
of EPA's fuel economy information to 


prospective new-car buyers by 
narrowing the difference between fuel 
economy label values and actual 
performance and by improving the 
accuracy and reliability of the EPA fuel 
economy estimates. 

For a comprehensive description of 
the background relating to this 
rulemaking please refer to the preamble 
of the Notice of Proposed Rulemaking 
(NPRM) published on June 9, 1983 (48 FR 
26698). EPA has also published a report 
entitled: “History and Description of the 
EPA Motor Vehicle Fuel Economy 
Program.” This report is available in the 
docket to this rulemaking, Docket No. 
A-80-32. In addition, a comprehensive 
discussion of issues pertaining to the 
thirteen proposed amendments is 
contained in the Summary and Analysis 
of Comments. This document can also 
be obtained from the docket. 


Il. General Description of the Final Rule 


This final rule will amend the motor 
vehicle fuel economy regulations for fuel 
economy labeling beginning with the 
1985 model year. The NPRM proposed 
thirteen amendments, all to be effective 
beginning in the 1985 model year. 
Today, EPA is adopting eleven of these 
proposals (with minor revisions). One 
proposed amendment, interior volume 
measurement revisions, will not be 
adopted. Final action on the thirteenth, a 
proposal to update label calculations at 
midyear, is being indefinitely postponed 
for further study. 

Two of the amendments adopted 
today will have the most significant 
effect on accomplishing the primary 
purpose of the rulemaking. These two 
amendments will require manufacturers 
to: (1) Adjust fuel economy label 
estimates downward to more 
reasonably predict average in-use 
experience; and (2) list both city and 
highway fuel economy estimates on the 
labels to reflect consumer preference 
and manufacturers’ advertising 
practices. These amendments are being 
adopted effective with the 1985 model 
year. EPA has concluded that these 
provisions can be implemented 
beginning in the 1985 model year and 
that they are of such importance to 
improving consumer information that 
they should be implemented as soon as 
possible. EPA is also implementing three 
additional amendments (a reduction in 
reporting requirements, a requirement 
for separate labels for front- and rear- 
wheel drive vehicles, and allowance of 
unique labels) beginning in the 1985 
model year because there is sufficient 
leadtime to implement them and 
because they were generally supported 
by public comments. 
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EPA is adopting six additional 
amendments. However, because of 
practical leadtime considerations 
(discussed in more detail in Section III.A 
of this preamble), these six amendments 
will not be effective until the 1986 model 
year. These six amendments are: (1) 
New minimum data requirements for 
labels; (2) requirements for relabeling 
due to design changes; (3) the 
elimination of prior EPA approval of 
label values; (4) establishment of a 
standard label format; (5) the 
elimination of the preliminary Corporate 
Average Fuel Economy (CAFE) 
calculation; and (6) a requirement for 
high odometer test vehicle data 
adjustment. 


Ill. Discussion of Comments and 
Resolution of Issues 


The following is an abbreviated 
discussion of the issues raised for each 
of the proposed amendments: 


A. Practical and Legal Leadtime 
Concerns 


In the NPRM and during the public 
hearing, EPA asked manufacturers to 
address the potential leadtime problems 
of implementing the proposed changes 
beginning in the 1985 model year. EPA 
also asked how much leadtime would be 
necessary to implement each of the 
changes. 

In general, most comments-addressing 
the practical leadtime aspects were not 
very specific. Most commenters simply 
stated that the proposed changes were 
too substantive to be implemented 
beginning in the 1985 model year. GM 
stated that it would need at least 12 
months leadtime, American Motors 
stated it would need 18 months, and 
Chrysler said a final rule must be issued 
by January 1984 in order‘to implement 
the changes for 1985. Most of the 
estimates were not substantiated by any 
detailed factual information. 

Moreover, no manufacturer suggested 
that adoption of in-use adjustments and 
inclusion of both city and highway 
values on the label would be 
unreasonably costly given sufficient 
leadtime to allow a smooth transition. 
Ford was the only company which 
identified an additional cost associated 
with implementation of these changes in 
the 1985 model year instead of waiting 
until 1986. This anticipated cost was 
associated with the need to make 
inconvenient adjustments to an already 
existing internal plan to revise Ford's 
computer system so as to coordinate the 
two changes simultaneously. Aside from 
Ford’s claimed costs, overall industry 
costs for implementing these changes for 
1985 do not appear to be any different 
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than they would be for implementation 
in the 1986 model year. 

EPA believes that implementation of 
the in-use adjustment provision in 1985 
will not cause any significant leadtime 
problem. That provision, as discussed 
below, merely requires a simple 
mathematical adjustment of fuel 
economy estimates to more accurately 
reflect actual fuel economy benefits. 

Similarly, no significant leadtime 
difficulties or costs are expected due to 
incorporating a highway fuel economy 
estimate on the label. Manufacturers’ 
concerns about leadtime needed to 
implement this provision should be 
minimized by EPA’s decision, discussed 
below, not to require use of new 
standard label format until the 1986 
model year. In order to minimize 
leadtime problems involved in changing 
labels to a city/highway format from the 
current one-number label for the 1985 
model year, EPA willallow _ 
manufacturers to incorporate the city 
and highway values using alternative 
formats of the manufacturer's design 
subject to EPA advance approval (as is 
currently done). Alternatively, 
manufacturers will be allowed to use the 
final 1986 model year format during the 
1985 model year without prior EPA 
approval. Moreover, this flexibility for 
the 1985 model year should alleviate 
some for Ford's coordination concerns 
(discussed above) and, hence, should 
minimize its anticipated cost of 
implementing the requirements for 
adjusted city and highway values in 
1985. 

As indicated above, some 
manufacturers indicated that the 
standardization of the label format 
would require a certain amount of 
advance notice in order to finalize print 
orders and incorporate a completely 
new label format into their systems. 
(Volkswagen of America stated that it 
would need at least six months leadtime 
to implement a new required label 
format.) Others indicated that changes 
in the minimum data requirements for 
label calculation could cause some 
leadtime burden since manufacturers 
might have to change plans as to which 
test vehicles to build. Similarly, some 
manufacturers were unsure of the 
leadtime required to put in place the 
proposal for midyear calculation of label 
values and updating of labels as 
necessary to account for major design 
changes. Ford suggested that eliminating 
the preliminary CAFE calculation 
provision of the current regulations 
could affect its CAFE test requirements, 
especially for trucks, a burden which 
could be reduced with added leadtime. 

Collectively, the administrative 
burden of assimilating these changes in 


time for the 1985 model year program 
could prove unnecessarily difficult or 
costly for some manufacturers. 
Accordingly, the requirements for in-use 
adjustments and for city/highway label 
values will be effective in 1985, but 
other changes, which might require 
additional leadtime, will not become 
mandatory until 1986. 

In view of the above leadtime issues, 
EPA is splitting this rulemaking action 


- into two parts: the two major and three 


minor amendments, as described above, 
effective for the 1985 model year; and 
the six additional amendments effective 
for the 1986 mode! year. Since some 
manufacturers may prefer to implement 
some of the 1986 model year changes in 
the 1985 model year, EPA will allow 
voluntary implementation of a number 
of these changes for the 1985 model 
year. (Certain restrictions apply to the 
optional implementation of some of 
these changes, as discussed below.) 

The following is a list of each of the 
proposals with the model year 
applicability as required in this final 
rule. 


In addition to practical leadtime 
issues, manufacturers raised three legal 
issues related to leadtime: the 
constraints of the Energy Policy and 
Conservation Act (EPCA), the 
requirements of the Energy Tax Act, and 
the constraints of the Administrative 
Procedure Act. 

In the preamble to the NPRM, EPA 
stated that the proposed labeling 
program changes are not affected by the 
EPCA leadtime requirements, which 
pertain only to CAFE testing and 
calculation procedures. EPA further 
explained that the proposed 
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amendments involving the CAFE data 
base would not come under the EPCA 
leadtime requirement. Manufacturers 
commented that the 12-month leadtime 
requirement was applicable to the 
proposed changes to existing CAFE data 
base requirements. However, since the 
amendments affecting the CAFE data 
base are not being implemented until the 
1986 model year, the possible EPCA 
leadtime constraints are no longer an 
issue. 

Manufacturers also commented that 
the similar 12-month leadtime 
requirement under the Energy Tax Act is 
applicable to the proposals for 
relabeling and new minimum data 
requirements for labels because these 
could affect Gas Guzzler Tax 
determinations under that act. As with 
the EPCA issue, the Energy Tax Act 
leadtime requirements are no longer an 
issue since these amendments will not 
be implemented until the 1986 model 
year. 

Some manufacturers claimed, without 
any additional details, that EPA had not 
adhered to the Administrative Procedure 
Act. EPA has, in fact, followed the 
applicable provisions of the 
Administrative Procedure Act in this 
rulemaking. EPA finds no basis for 
comments asserting that implementation 
of any of the proposed changes for the 
1985 model year is in violation of the 
Administrative Procedure Act. 


B. In-Use Adjustments for Label Values 


In order to account for differences 
between EPA laboratory results and 
actual in-use experience, EPA proposed 
to calculate fuel economy values 
according to current procedures and 
then discount the label values by 
specified adjustment factors. 
Specifically, EPA proposed that the 
adjustments be made by multiplying the 
city model-type fuel economy value by 
0.90 and the highway model-type fuel 
economy by 0.78. 

Commenters addressed two basic 
areas of concern about this proposal. 
These areas of concern are the need for 
adjustments and the data base/data 
analysis issues. 

1. Comments Addressing the Need for 
Adjustment Factors. Most commenters 
acknowledged the existence of a fuel 
economy “shortfall.” (Shortfall is the 
term for the discrepancy resulting when 
EPA estimates exceed average in-use 
experience.) Several commenters, most 
clearly Ford and Chrysler, supported the 
adjustment of label values. However, 
there was not universal agreement as to 
the source of the shortfall, and some 
commenters questioned whether simple 
adjustments would significantly improve 
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the situation. For example, GM 
contended that the adjustments are not 
needed, stating that its data shows 
consumers attaining the current EPA 
estimates on average. 

GM's contention that consumers, on 
average, achieve the current EPA 
estimate is approximately correct at the 
current time. However, GM is comparing 
overall in-use driving (city and highway) 
with an EPA estimate based only on the 
city cycle. EPA believes that most 
consumers view the current EPA 
estimate as a city estimate, rather than 
an overall estimate, especially since it is 
typically combined with a highway 
estimate in manufacturer advertising. 
Despite its contention that the current 
EPA estimate is sufficient to represent 
overall driving, GM continues to 
advertise a separate highway estimate, 
and has stated that it would continue to 
do so even recognizing that there is a 
significant shortfall for the highway 
estimate. Since manufacturers are 
required to include EPA estimates in 
any of their fuel economy advertising, 
EPA's label proposal to include adjusted 
highway values on labels would 
substantially correct this problem in 
advertised highway fuel economy 
estimates. 

Volkswagen of America (VWoA) 
contended that adjustments to fuel 
economy results for its vehicles would 
be unfair because its vehicles 
incorporate the types of technologies 
that minimize the shortfall effect. EPA 
acknowledges that it is possible that any 
one manufacturer could have a different 
shortfall than the average of all the 
others, due to differences in the mix of 
technology used or to differences in 
company policies in exploiting some of 
the flexibilities that exist within the data 
acquisition and label calculation system. 
However, EPA rejects the idea of 
specific manufacturer correction factors 
because it would be nearly impossible 
to acquire and maintain the necessary 
data base to sort out such factors. Also, 
there could be no means to assure a 
given company would continue with a 
consistent internal policy and not 
change in the future to take advantage 
of a favorable historical shortfall record. 

EPA also acknowledged in the 
preamble to the NPRM that technology- 
specific adjustment factors could, at 
least in theory, be technically more 
correct than uniform adjustment factors. 
However, there is insufficient data to 
derive technology-specific factors with 
sufficient confidence. Further, given the 
difficulty, cost, and leadtime required to 
develop and implement technology- 
specific adjustment factors it is possible 
that such factors could become outdated 


so fast as to provide no better (and in 
some cases, worse) estimates of 
expected in-use fuel economy. In the 
NPRM, EPA specifically requested 
comments on its technology-specific 
analysis and on how EPA should pursue 
the development of technology-specific 
factors in the future. No commenters 
questioned EPA’s existing analysis or 
supplied any additional data or analyses 
supporting technology-specific factors. 
Nor did any commenters provide 
suggestions or additional information 
which could improve EPA's ability to 
pursue technology-specific factors in the 
future. Most manufacturers supported 
EPA’s position that uniform shortfall 
adjustment factors are most appropriate 
at this time. 

Some commenters questioned the 
need for shortfall adjustments, citing a 
Government Accounting Office report! 
that said complaints of shortfall have 
been significantly reduced since EPA 
went to the one-number label. However, 
with fuel prices stabilized and with 
consumers “growing accustomed to” the 
lack of representativeness in the EPA 
numbers that has existed for so many 
years, one would expect complaints to 
decrease. As referenced in the NPRM, 
other evidence continues to support the 
need for shortfall adjustment. 

2. Comments Addressing the Fuel 
Economy Data Base and Analysis 
Techniques Used in Developing 
Adjustment Factors. Some commenters 
criticized the data base used in 
developing the adjustment factors, 
suggesting that it was too heavily 
weighted by old technology, did not 
include some technologies (particularly 
the new designs which might 
particularly affect the factors) and 
under-represented true fuel economy 
performance. Consequently, they 
contended the adjustment factors 
calculated from this data base were 
unrepresentative, especially for the fleet 
mix of future model years. These 
criticisms reflect data base 
shortcomings that result from practical 
tradeoffs between the time and cost 
required for data collection and the need 
for additional data. EPA does not 
contend that the data base is perfect for 
every conceivable analytical use, such 
as determining separate shortfall 
adjustment factors for every technology. 
However, it is adequate to quantify 
overall average shortfall. 

Concerning the specific issue of future 
model year fleet mix, EPA weighted the 
data to reflect sales projections of the 
various technologies expected to be 


1“Consumers Need More Reliable Automobile 
Fuel Economy Data,” GAO Report CED-81-133, July 
28, 1981. 
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available. No manufacturer suggested 
that this technique or the specific sales 
projections used were inappropriate. 
EPA continues to independently collect 
data and encourages the continued help 
of the manufacturers and others in 
expanding this data base and our 
knowledge of in-use shortfall. 

DOE and GM had the strongest 
criticisms of the analysis used to arrive 
at the proposed in-use adjustment 
factors. DOE had two main concerns 
with EPA’s analysis. First, EPA assumed 
no improvement in mileage per gallon 
(“mpg”) within a given technology class 
between 1981 and 1985. Secondly, EPA 
used a 1985 fleet mix, while DOE 
perferred a 1987 fleet mix. DOE 
maintained that in addition to projecting 
the changing sales mixes of different 
technology vehicles, EPA should have 
also projected mpg changes within each 
technology group. EPA did not do that 
because projecting the future mpg of 
different types of vehicles is very 
speculative, and the additional 
uncertainty introduced by such mpg 
projections was judged unacceptable. 
Similarly projecting 1987 sales (fleet 
mix) is subject to the same 
uncertainties, could lead to 
inappropriate adjustment factors and is 
unwarranted for this rulemaking. 

Regarding the adjustment factors 
themselves, Chrysler and Ford 
supported the numbers by indicating 
they were reasonable. DOE suggested 
that EPA use a city factor of 0.87 and a 
highway factor of 0.76. DOE’s factors 
differ from EPA's due to its use of a 
projected 1987 fleet mix. While EPA 
does not subscribe to the technique of 
forecasting the 1987 fleet mix, it is 
important to note that DOE’s 
independent analysis resulted in factors 
within 3 percent of EPA’s proposed 
factors. In addition, Renault cited data 
derived from an AMOCO survey of 34 
1982 model year vehicles (as compared 
to EPA’s over 40,000 data points). This 
limited survey agreed with EPA's 
suggested adjustment factors in 
magnitude and direction. 

In summary, all data supplied indicate 
that there is general agreement in the 
technical community on the direction 
and magnitude of the shortfall for recent 
model year vehicles. Moreover, the data 
and comments received indicate that the 
proposed factors of 0.9 for city and 0.78 
for highway are reasonable. 

As a result of the above 
considerations, EPA has chosen to adopt 
single city and highway adjustment 
factors that will apply uniformly to all 
technologies and all manufacturers. 
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C. Inclusion of City and Highway 
Information 

EPA prepesed, in conjunction with the 
in-use shortfall adjustments, to require 
the display of both city and highway 
fuel economy estimates on each fuel 
economy label. The fuel economy label 
currently contains a single fuel economy 
value referred to as the EPA estimated 
fuel economy. The EPA estimated fuel 
economy is based on a test procedure 
which simulates the relatively low speed 
stop-and-go driving typical in a city or 
urban environment. Since the current 
label fuel economy value is based on a 
city-type test, it does not reflect highway 
fuel economy performance. This lack of 
label information about highway fuel 
economy is significant due to the many 
improved designs available today (such 
as overdrive transmission gearing) that 
mainly affect highway fuel economy, not 
city fuel economy. In addition, highway 
estimates are used and emphasized by 
manufacturers in their advertising even 
though they do not appear on the label. 

EPA had previously included highway 
fuel economy estimates on labels during 
the 1975 through 1978 model years. The 
highway estimate was subsequently 
dropped from the labels and the former 
“city” estimate simply retermed as the 
“EPA estimate.” This was done as an 
interim measure until a solution to the 
in-use fuel economy shortfall problem 
could be implemented. With the 
previously described shortfall 
adjustments to label values, the 
separate city and highway estimates 
will become more valid and useful. 

Several commenters favored the 
retention of a one-number system based 
on the city cycle test results. The major 
reason presented for this position was 
that the current EPA estimate appears to 
be a good predictor of average overall 
in-use fuel economy performance. EPA 
analysis of previous model year data 
indicates that average in-use fuel 
economy under combined city and 
highway driving has coincidentally 
agreed fairly closely with the industry 
average EPA city driving estimate. 
However, changes in typical driving 
patterns or changes in vehicle design 
which, for example, disproportionately 
affect highway fuel economy, as in the 
case of overdrive transmissions, should 
make the EPA city estimate less 
comparable to average in-use fuel 
economy. Further, manufacturers 
continue to advertise the highway cycle 
estimates in conjunction with the EPA 
estimate. The fact that highway fuel 
economy performance is a major feature 
of manufacturer advertising suggests 
. that manfacturers share EPA's belief 
that consumers are specifically 


interested in highway fuel economy 
performance. However, the current 
highway values used by manufacturers 
in advertising generally overstate actual 
non-urban fuel economy by an average 
of over 20 percent. If the current EPA 
estimate is additionally interpreted as a 
city estimate {as EPA believes it is, 
given current advertising practices and 
EPA's prior use of city and highway 
label values}, it too will have a shortfall 
since consumers no longer use this 
single EPA estimate as an overall (both 
city and highway driving} estimate of 
expected fuel economy. 

Therefore, since a dual (city/highway) 
estimate system essentially exists in 
manufacturer advertising and since 
consumers have likely become oriented 
to city/highway estimates by this 
advertising, EPA concludes that both 
city and highway estimates should be 
included on a label and in the Gas 
Mileage Guide for consistency. 
Furthermore, since a shortfall has been 
substantiated for each of these modes, 
adjustment factors must be applied to 
eliminate the shortfall. This final rule 
requires manufacturers to use adjusted 
city and highway estimates on labels 
beginning in the 1985 model year. EPA is 
working with FTC on reviewing 
advertising guidelines to make sure they 
are consistent with the new label 
values. 

As part of their review of this 
rulemaking document, the Office of 
Management and Budget (OMB) 
expressed a concern that the single city 
and highway estimates do not inform 
the consumer of the likely in-use 
variability about these estimates. OMB 
recommended that EPA require a 
statement on the label that would 
provide an estimate of the typical range 
of fuel economy performance that is 
expected for the vehicle due to 
variations in driving conditions, driving 
habits, etc. OMB requested that EPA 
determine a fuel economy range for each 
label value (city and highway) which 
would encompass the fuel economy 
experience of approximately 75 percent 
of the drivers. 

As a result of OMB’s concerns, EPA 
has modified the final rule to. require the 
following statement on each label: 
“Actual mileage will vary with options, 
driving conditions, driving habits and 
vehicle’s condition. Results reported to 
EPA indicate that the majority of 
vehicles with these estimates will 
achieve between —— and —— mpg in 
the city, and between —— and —— mpg 
on the highway.” 

The values to be inserted in the above 
statement will be estimates, determined 
by EPA, of the ranges of city and 
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highway performance that include 
approximately 75 percent of drivers’ 
experience. To establish these ranges, 
EPA has analyzed the in-use variability 
of model-type data contained in the 
same data base that was used to 
establish the in-use adjustment factors. 
The results of this analysis are 
contained in a memorandum to the 
public docket, entitled, “Additional 
Analyses in Support of the Fuel 
Economy Rulemaking.” EPA determined 
from the analysis that a 75 percent 
inclusion range is approximately within 
15 percent of a given fuel economy 
estimate. Therefore, the range values to 
be inserted into the label statement will 
be values approximately 15 percent 
below and above the applicable 
estimate on the label. (The lower range 
numbers will be rounded to the next 
lower integer value, and the upper range 
numbers will be rounded to the next 
higher integer value.) 


D. Minimum Data Requirements for 
Labeling 


The fuel economy value that appears 
on the label reflects a sales-weighted 
average of the many vehicle 
configurations that can exist within a 
model type. In order to establish a label 
value, the current (1984 and earlier 
model years) minimum data requirement 
is one test per base level. The current 
minimum data requirement could be 
satisfied if the manufacturer tested only 
an exhaust emission-data vehicle within 
that base level. Because of the criteria 
for selection of an-exhaust emission- 
data vehicle, the vehicle selected could 
be a vehicle configuration with very low 
sales and with fuel economy 
unrepresentative of other designs within 
the base level. Thus, in the current 
program a vehicle configuration with 
low sales could have a disproportionate 
influence on the label value. The new 
minimum data requirement requires 
data from the highest selling 
subconfiguration within the highest 
selling configuration for each base level. 
Including data on the high sales designs 
will improve the representativeness of 
the label values. 

The majority of those commenting on 
the proposed amendment agreed that 
the data requirements were reasonable. 
Toyota stated that this amendment 
could cause an increase in the number 
of test vehicles that would have to be 
processed by both EPA and the 
manufacturers. However, in Toyota's 
case, EPA's analysis indicates this 
amendment would have only required 
one additional test vehicle for its entire 
1983 model year fuel economy program. 
(This is in line with the projected impact 
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of this amendment as discussed in the 
NPRM.) Considering the potential 
improvement in accuracy for some 
labels and the general support of this 
proposal by other manufacturers, EPA 
finds that such a small potential testing 
increase is reasonable. As a result, EPA 
is finalizing the proposed amendment 
without modification for the 1986 model 
year and encourages manufacturers to 
adopt these data requirements 
voluntarily for the 1985 model year. 


E. Label Updating 


Currently, label values are not 
changed after the initial model type 
label is issued, even though design 
changes and sales shifts occur during 
the model year which may make the 
label value different than the expected 
fuel economy of the then-current 
production. EPA proposed two separate 
label updating mechanisms in the 
NPRM. A continuous updating 
mechanism was proposed to reflect 
certain, very significant design changes 
made after initial labels have been 
issued. A midyear update was proposed 
to account for the fuel economy impact 
of other design changes and sales shifts 
which might occur during the first 
several months of production. In either 
case, a new label value would have to 
be determined, but relabeling would 
only be required if either the city or 
highway label value decreased by 1.0 
mpg or more. Additionally, a 
manufacturer could relabel optionally if 
the recalculated label value showed an 
increase of 1.0 mpg or more. 

As proposed, the midyear relabeling 
mechanism would require a 
manufacturer to update the sales 
projections as of December 31, 
recalculate all label values, and relabel 
those that decreased by 1.0 mpg or more 
starting with vehicles produced on or 
after the following February 1. 

In addition, EPA proposed a 
continuous design change relabeling 
mechanism that would require a 
manufacturer to recalculate the affected 
labels any time one or more of three 
specific design changes were made to a 
vehicle within the model type. The 
design changes (known as running 
changes) would occur during the 
production year and after the original 
model type fuel economy value had 
been calculated. The three specific 
design changes were: (1) An axle ratio is 
added which is numerically 10 percent 
larger than the largest axle ratio tested, 
(2) a higher equivalent test weight is 
added, and (3) the road-load horsepower 
is increased by 10 percent or more 
(either cumulative or a single change). If 
the resultant recalculated city or 
highway label value decreased by 1.0 


mpg or more, a manufacturer would 
have to relabel the affected model types. 
These updated labels would have to be 
installed on the affected model types at 
the time the running change was 
implemented. 

Many manufacturers generally 
objected to any form of label updating, 
and all manufacturers objected to the 
specific midyear label update. However, 
some manufacturers supported the 
continuous design change updating and 
the Department of Energy and consumer 
advocates supported both of the 
proposals. Stated objections to label 
updating suggested potential consumer 
confusion due to label changes, lack of 
need to update label values, and cost 
increases due to additional testing, 
administrative processing and 
advertising changes. ~ 

Potential consumer confusion does not 
seem significant or a major drawback to 
the proposals. Some consumers might 
question why a particular model 
decreased in fuel economy during the 
year but awareness of such decreases in 
fuel economy is the primary goal of the 
label updating proposals. Furthermore, 
EPA (as stated in the NPRM) does not 
expect a significant number of labels to 
change, based upon analyses of 
previous model years. Supporting this 
contention, both GM and Ford stated 
that only about five percent of their 
labels would likely be affected. 

Concerning the need to update labels, 
Chrysler commented that a 1.0 mpg 
change in a label value would not 
influence consumer purchases. GM 
seemed to support Chrysler's position as 
it questioned the necessity of decreasing 
a label value by as little as 1.0 mpg. 
Neither manufacturer provided any 
information suggesting that potential 
buyers are insensitive to such decreases 
in expected fuel economy performance. 
EPA continues to view fuel economy 
decreases of 1.0 mpg or greater as ; 
significant and warranting updated label 
information. 

The objections citing additional 
testing costs were targeted primarily at 
the midyear label update proposal. Most 
commenters agreed with EPA's 
projection that few additional tests 
would.be required to implement the 
design change label updating proposal. 
However, many manufacturers 
indicated that the midyear update would 
require much additional testing at 
significant cost. Apparently this extra 
testing would result from the need to 
include data on the highest sales 
configuration within a model type when 
the label value is recalcualted. 
Additional testing would be required if 
the highest selling configuration changed 


Federal Register / Vol. 49, No. 68 / Friday, April 6, 1984 / Rules and Regulations 


after the initial model type calculation 
due either to sales shifts or running 
changes which added a new high sales 
configuration. As suggested in the 
NPRM, EPA believes that most of the 
data required for midyear label value 
recalculations would be supplied by the 
manufacturer anyway for its CAFE 
calculation. Manufacturers did not 
supply information to substantiate that 
this would not be the case. Some 
manufacturers also seemed to suggest 
that label updating would trigger 
additional testing to supply voluntary 
data. EPA does not agree that such 
additional voluntary tests are necessary 
results of label updating. In general, 
comments lacked sufficient information 
and detail to adequately support the 
contention by manufacturers that 
midyear label updating would result in 
significant additional test burden. 

Also concerning the midyear label 
updating proposal, some manufacturers 
stated that insufficient time was allowed 
for updating sales projections, building 
and testing new vehicles, calculating 
new label values, getting updated labels 
into the production stream, and revising 
advertisements and sales literature to 
reflect the updated label values. 
Apparently, these manufacturers 
believed that this work would be 
substantial and that all of it would have 
to be completed between approximately 
December 31 (the date at which sales 
projections are to be up-to-date) and the 
following February 1 (the date revised 
labels are to be in use). On the contrary, 
EPA anticipated that much of the work 
could be accomplished ahead of time, 
for example, through anticipating the 
need for additional data and performing 
the tests prior to December 31. EPA 
viewed the time between December 31 
and February 1 as time allotted for 
recalculating labels (an insignificant 
time cost due to the use of computers) 
and getting updated labels in place for 
the relatively few cases where the label 
value decreased by 1.0 mpg or more. 

Manufacturers also suggested that the 
cost of updating advertising and sales 
literature to reflect revised label values 
could be high. In preparing the label 
updating proposals, EPA did not predict 
the cost of revised advertising or sales 
literature. EPA did not expect that many 
labels would have to be updated as a 
result of either the design change or 
midyear recalculations. Also, EPA 
believed that the vast majority of such 
label updates would be under the 
control of the manufacturers. To the 
extent that the cost of updating 
advertising and sales literature would 
be a major factor, manufacturers could 
choose not to implement design changes 
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which decrease fuel economy or could 
be less optimistic in their sales 
projections for the initial label 
calculation. In the NPRM, EPA 
specifically requested additional 
information on the cost of updating 
advertising and sales literature. 
However, the only information supplied 
were examples of costs if major changes 
were necessary. In some cases, these 
were apparently worst-case examples of 
potential costs and actual necessary 
costs could be much lower. No estimates 
of expected actual costs were received. 
Consequently, EPA is still unable to 
quantify the cost impact of revising 
advertising and sales literature due to 
updated label values. 

Some manufacturers suggested that 
the need for the midyear label updating 
provision was greatly diminished due to 
the other proposals to improve the 
continued accuracy of the label values. 
First, the other label updating proposal 
would correct for major design changes 
which occurred throughout the year. 
Second, the proposal to require, in each 
label calculation, data on the vehicle 
configuration with largest projected 
sales would improve the sales 
representativeness of labels. This should 
lessen the chance that sales shifts 
occurring by midyear would 
significantly affect the label value 
calculations. EPA concurs with these 
observations but, like the 
manufacturers, is unable to quantify 
their impact on the need to update 
labels at midyear. 

EPA is not convinced by the 
manufacturers’ arguments that midyear 
label updating is necessarily a high cost 
program. However, we are also 
uncertain of the unique benefits of the 
midyear label updating given the other 
improvements to the label program. The 
benefits are minimized to the extent that 
manufacturers used improved sales 
projections when calculating the initial 
label values and use restraint in 
implementing design changes {other 
than those considered in the design 
change label updating provision) which 
decrease fuel ecomony. Further, EPA 
recognizes that some administrative 
costs to manufacturers in implementing 
the midyear label updating are fixed 
regardless of the benefits of that 
program. Consequently, EPA is choosing 
not to take final action on the midyear 
label updating proposal at this time. 
Rather, EPA will continue to study the 
impact of the proposal in an attempt to 
better quantify the total implementation 
cost and its unique benefits. EPA may 
choose to finalize the midyear label 
updating proposal at a later date. 


Most of the potential problems 
associated with the midyear label 
updating proposal do not apply to the 
specific design change updating 
amendment. Changes in axle ratio, road- 
load horsepower, and test weight are 
very predictable by the manufacturer. 
These items are typically within the 
manufacturer's control and are usually 
included as part of its longer term 
product plans. Consequently, the 
manufacturer can fully consider the 
testing and advertising burdens prior to 
implementing these specific design 
changes. Some manufacturers also 
supported this design change updating 
proposal as reasonable and appropriate. 
Under this provision, manufacturers 
may also relabel vehicles due to fuel 
economy increases. EPA received no 
objections to this part of the proposal. 

In summary, EPA sees a continued 
benefit to updating labels to account for 
significant changes in expected fuel 
economy. Specifically, the design 
change updating provision is an 
effective, low cost mechanism supported 
by at least some manufacturers. Since 
these changes typically decrease fuel 
economy performance significantly, it is 
most important that consumers be 
informed of these design changes via 
updated labels. EPA finds that the 
design change label updating 
mechanism proposed in the NPRM will 
provide more accurate consumer 
information with a minimum of 
confusion and cost. Therefore, EPA is 
finalizing this proposal for 
implementation beginning in the 1986 
model year. A manufacturer may 
voluntarily implement design updating 
during the 1985 model year, but must 
agree to relabel for decreases in fuel 
economy performance if it is choosing to 
relabel for improvements in fuel 
economy performance. 


F. Elimination of Prior Approvals for 
Label Values 


EPA proposed to eliminate the current 
requirement that EPA approve each 
label value before the manufacturer is 


‘allowed to use it. Manufaciurers would 


be responsible for calculating label 
values and could apply them at their 
discretion provided they had submitted 
the label values and supporting 
calculations to EPA. EPA would retain 
the function of auditing label 
calculations at its discretion. EPA 
believes that in giving manufacturers 
full responsibility to calculate labels 
correctly, manufacturers must also be 
responsible for correcting miscalculated 
labels. 

Those manufacturers commenting on 
this issue supported the proposed 
amendment. One non-manufacturer, the 
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Environmental Policy Institute, opposed 
the amendment on the ground that it 
would not include “sufficient” penalty 
for incorrectly labeled vehicles to 
prevent manufacturers from routinely 
calculating label values which are 
incorrectly high. EPA believes that 
sufficient penalty exists in that EPA will 
closely review a manufacturer's label 
calculations and require the 
manufacturer to relabel all vehicles if 
the label values had not initially been 
correctly calculated. This includes 
correcting the labels on vehicles not 
delivered to the ultimate purchaser. The 
total cost of correcting existing labels is 
an appropriate incentive for 
manufacturers to provide adequate 
quality control in their calculations. 
Further, the label test requirements and 
calculation procedures are documented 
and fully understood by the 
manufacturers. Therefore, 
manufacturers should have no difficulty 
in routinely calculating correct label 
values. As a result, EPA is finalizing the 
proposed amendment for the 1986 and 
later model years. Manufacturers may 
voluntarily use this flexibility in the 1985 
model year if they comply with the 
prerequisites for exercising this 
responsibility and obtain EPA's 
concurrence that they may do so. 


G. Unique Labels for Fuel Efficient 
Vehicles 


The label value represents a sales- 
weighted fuel economy value for a 
model type. Within a model type, a 
manufacturer may produce a vehicle 
that is significantly more or less fuel 
efficient than others in the model type. 
However, there has been no 
straightforward mechanism by which a 
manufacturer can highlight the fuel 
efficiency of a particular vehicle design 
within a model type classification. EPA 
proposed to allow a manufacturer to 
separate a specific vehicle 
subconfiguration (or subconfigurations) 
from a model type classification for the 
purpose of obtaining a separate label 
value. These separate subconfigurations 
must be designated by a car line name 
that is unique from the model type 
name, and this name must appear on the 
label and on each vehicle bearing the 
label. Further, each subconfiguration 
within the new classification must be 
represented by test data and no 
subconfiguration may be represented in 
more than one basic engine 
classification. The resultant separate 
label values would be individually 
subject to the Gas Guzzler Tax liability 
as separate model types currently are. 

All commenters supported the intent 
of this proposal, but one objected to the 
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requirement to provide fuel economy 
data representing each included 
subconfiguration to obtain a unique 
label. Another manufacturer objected to 
the requirement for a unique nameplate. 
EPA finds that the test requirements as 
proposed are necessary to support the 
added flexibility of unique, “high 
visibility,” label values. Further, a 
unique nameplate is necessary for 
consumer identification of the specific 
vehicle. Since use of this option is 
voluntary on the part of the 
manufacturer, there is no need to delay 
its implementation due to leadtime 
considerations. Therefore, EPA is 
finalizing the amendment as proposed 
for implementation beginning in the 1985 
model year. 


H. California and 49-State Labels 


Under the current regulations, EPA 
has the option to require separate label 
calculations for vehicles sold in the 
State of California and vehicles sold 
elsewhere if EPA expects their fuel 
economies to be significantly different. 
EPA currently exercises this option. 
However, EPA has considered whether 
this practice should continue since 
recent years’ fuel economies for light- 
duty vehicles and light trucks were not 
very different between California 
designs and designs sold in the other 
states. This specific issue was not a part 
of the June 9, 1983, NPRM since no 
change in the regulation is required. 
However, EPA requested at the July 26, 
1983 hearings that manufacturers submit 
written comments regarding whether or 
not separate California labels should be 
retained. 

Commenters supported the 
elimination of separate California labels 
for automobiles since there is no 
significant difference in expected fuel 
economy and since elimination would 
reduce testing and administrative costs. 
However, some manufacturers indicated 
that since the future emission standards 
for California trucks are expected to be 
much more stringent than for other 
_ trucks, significant fuel economy 
differences might arise. EPA agrees in 
principle with these assessments. 
Therefore, beginning with the 1986 
model year, EPA will exercise its 
discretion not to calculate separate label 
values for light-duty vehicles designed 
for use in California. However, EPA will 
further consider whether to continue 
requiring separate label values for light 
trucks designed for use in California. 
EPA will retain authority under the rules 
to calculate separate values for 
California vehicles in the future if 
significant differences do arise. 


I. Clarification and Standardization of 
the Label Format 


EPA proposed to standardize the label 
format to provide consumers with more 
readable and eyecatching labels and to 
eliminate the current need for EPA’s 
review and approval for each 
manufacturer's label format. EPA 
offered two possible label formats. One 
proposed label format would have 
required exact language and the 
physical size could be varied only by 
proportional enlargement or reduction. 
The other proposed label format 
emphasized flexibility for both the 
language contained on the label and the 
physical size of the label. EPA indicated 
in the NPRM preamble that the format 
adopted would be based on the 
comments received to the NPRM. 

Comments indicated that the flexible 
label format was preferred by most 
manufacturers because of its practical 
value as they adjust it to meet their 
individual specific needs. However, in 
terms of clarity and visual appeal, the 
label proposed as a more fixed format 
was Clearly favored. Some 
manufacturers also offered suggestions 
as to the sizing requirements to make 
either proposal more compatible with 
existing printing equipment. 

As a result of the comments, EPA is 
finalizing a label format that 
incorporates the qualities of both 
proposed formats. Much of the 
presentation quality of the fixed format 
proposal is being retained but additional 
flexibility is being allowed the 
manufacturer to add information 
relating to the vehicle and its expected 
fuel economy performance. A sample is 
depicted in Appendix VIII of the 
regulations that follow. This new 
standard format will not be required 
until the 1986 model year in response to 
those manufacturers whose comments 
indicated possible leadtime problems 
with 1985 model year implementation. 
However, since city and highway label 
values will be required (along with 
associated statements described in 
Section III C. and O of this preamble) 
beginning in the 1985 model year, 
manufacturers will have to amend their 
current label formats. The specific 
formats that manufacturers develop 
under the 1985 model year rules would 
continue to require prior EPA approval. 
Alternatively, manufacturers may use 
the 1986 model year format during the 
1985 model year without prior EPA 
approval. 

To ease implementation, EPA will 
provide “camera ready” copies of 
acceptable 1986 label formats. These 
will be available from the Certification 
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Division at EPA’s Ann Arbor, Michigan 
Facility. 


J. Elimination of the Preliminary CAFE 
Calculation Procedure; Revision of 
CAFE Data Coverage Requirements 


EPA proposed to eliminate the 
preliminary CAFE calculation 
requirement. In its place, the regulation 
would require the final CAFE to be 
calculated using data representing at 
least 90 percent of sales. (This 
calculation is used to determine 
compliance with CAFE standards under 
EPCA and is not affected by the specific 
labeling changes discussed above.) 

EPA's primary intent in proposing to 
eliminate the preliminary CAFE was to 
reduce the administrative burden on 
both EPA and manufacturers. EPA 
originally incorporated the preliminary 
CAFE at the request of manufacturers so 
that they could have a better idea of 
how their final CAFE data base might 
look. Since that time, manufacturers 
have become familar with the CAFE 
program and the procedures EPA 
follows in establishing the CAFE data 
base. Manufacturers now can (and 
routinely do) calculate their own 
preliminary CAFE’s for internal planning 
purposes. In recent years, many 
manufacturers have agreed that the 
EPA-required preliminary CAFE 
calculation is not necessary. In fact, 
EPA has routinely granted manufacturer 
requests to delay the required 
preliminary CAFE submission until final 
CAFE time as a cost savings measure 
for the manufacturer. Of course, this 
delay eliminates the sole intended value 
of the preliminary CAFE—the early 
assessment of expected final CAFE. 

Most commenter support elimination 
of the preliminary CAFE and adoption 
of a 90 percent CAFE coverage as less 
costly and administratively more 
flexible. However, Ford indicated in its 
comments that elimination of the 
preliminary CAFE would increase its 
test burden in the light-duty truck 
category. Because of a large number of 
truck configurations with relatively 
small sales volumes, Ford concluded 
that sales shifts occurring late in the 
model year could require significant 
additional testing to reach the 90 percent 
sales coverage proposed for the final 
CAFE. EPA anticipated that this final 
CAFE proposal would, in fact, reduce 
the costs to the manufacturers since the 
manufacturer would have much more 
flexibility in choosing which designs to 
test. 

As supported by our analysis of other 
manufacturers that are marketing 
diverse and complete truck product lines 
similar to Ford's, the total number of 
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CAFE tests should not change 
dramatically. Ford may experience some 
testing increase because in recent years 
its light-duty truck final CAFE sales 
coverages have been less than 90 
percent. Adoption of the proposal would 
bring Ford’s CAFE sales coverage in line 
with other manufacturers. 

EPA considered retaining the 
preliminary CAFE provision for optional 
use by the manufacturers. However, we 
have concluded that the greater 
simplicity of the regulations and the cost 
savings to EPA of eliminating the 
preliminary CAFE calculation and 
approval provisions and having only one 
simple system in place outweigh the 
potential benefits to one manufacturer 
of retaining the preliminary CAFE 
mechanism. 

One of the features of the preliminary 
CAFE calculation procedure was the 
provision to permit the exemption from 
supplying supplemental fuel economy 
data for running changes submitted after 
the preliminary CAFE was calculated. 
GM was concerned that the loss of 
running change exemption ” benefits 
would also increase the administrative 
burden. In fact, a running change 
exemption is not necessary under the 
proposed alternative since all 
manufacturers have similar flexibility to 
choose which designs should be tested 
and included in the CAFE data base to 
meet the 90 percent sales coverage 
criterion. Thus, a-separate running 
change exemption provision is 
redundant and unnecessary. 

Based upon the potential resource 
savings for both EPA and 
manufacturers, and based upon the 
general support of NPRM commenters, 
EPA is eliminating the preliminary 
CAFE beginning with the 1986 model 
year. Manufacturers may, however, 
optionally eliminate the preliminary 
CAFE beginning with the 1985 MY along 
with complying with the 1986 MY CAFE 
data requirements. 


K. Fuel Economy Adjustments for Test 
Vehicles With High-Mileage 
Accumu/ction 


EPA proposed to apply an adjustment 
factor to test data (for labeling purposes 
only) from vehicles which exceed 6,200 
miles at the test point. For any tests 
conducted on vehicles at more than 
6,200 miles, the fuel economy test results 
would be adjusted downward to 
simulate a 4,000-mile test. This change 
was proposed to eliminate the higher 


If a manufacturer's preliminary CAFE exceeds 
the CAFE standard for that model year by 1.0 mpg, 
the manufacturer is excused from submitting 
supplementary fuel economy data for running 
changes. The elimination of the preliminary CAFE 
also eliminates this exemption. 


fuel economy bias caused by testing 
vehicles at mileages significantly higher 
than the 4,000-mile baseline. This bias is 
caused by extra vehicle “break-in” at 
higher mileage accumulations. 

None of the commenters specifically 
addressed the appropriateness of 
adjusting fuel economy data for this 
purpose, but some objected to*the 
adjustment equation itself. The Motor 
Vehicles Manufacturers Association 
contended that EPA selected the 
worst case of the three equations under 
consideration. However, as stated in the 
support report,* EPA selected the 
simplest representation of the data since 
none of the #¢presentations appeared as 
the “best fit.” This selected linear 
relationship is in fact the least severe 
(least change in fuel economy) of the 
three at 6,200 miles; it is the most severe 
only at much higher mileages. 

Some manufacturers indicated that 
they would elect to build new test 
vehicles and incur a resulting 
substantial cost rather than use the 
mileage adjustment equation because it 
was too severe. However, these same 
manufacturers stated that few vehicles 
are tested at over 6,200 miles. The EPA 
data base shows that for the 1982 model 
year, 14 percent of all vehicles were 
tested at over 6,200 miles. This seems to 
indicate that there has not been a 
general need or desire to exceed a 6,200- 
mile limit. Therefore, those 
manufacturers who elect to build new 
test vehicles rather than exceed 6,200 
miles should not incur significantly 
increased vehicle build costs. 

Some manufacturers commented that 
the adjustment runs counter to the 
certifications streamlining changes 
made in 1981 and 1982. EPA finds no 
basis for these statements. Those rules 
liberalized the emission-data vehicle 
mileage accumulation requirements and 
allowed more vehicle reconfiguration for 
certification. However, the mileage 
accumulation liberalizations were 
adopted primarily to allow 
manufacturers to test earlier than 4,000 
miles, thereby saving money in service 
accumulation. The change allows 
service accumulation greater than 4,000 
miles to accommodate reconfiguration, 
but EPA adopted the same adjustment 
equation at that time for emission-data 
vehicles tested at greater than 6,200 
miles as was proposed here for other 
vehicles used to calculate fuel economy 
labels. This proposal makes treatment of 
other fuel economy test results 
consistent with the rules already 
adopted for emission-data vehicles. 


SEPA Report No. EPA/AA/CPSB/81-03, “Effect 
of Vehicle Mileage on Tested Fuel Economy,” 
February 1981. 
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General Motors suggested that EPA 
allow the upper mileage accumulation 
limit to go from 10,000 miles to 15,000 
miles, with a suitable adjustment factor. 
However, such a change was not 
considered in the NPRM and is beyond 
the scope of this final rulemaking. EPA 
would consider a future regulation 
change to extend the upper mileage limit 
if manufacturers show specific benefits 
would be derived. EPA does not see 
such a general need at this time based 
upon EPA’s analysis of the comments 
for this proposal. 

EPA published a Notice of Proposed 
Rulemaking on December 21, 1983 (48 FR 
56526) which also contains.a similar 
mileage adjustment equation. In that 
notice, EPA is proposing not only that 
data used for labeling be adjusted but 
also that the data for CAFE purposes be 
adjusted. The amendment being adopted 
today is appropriate for the fuel 
economy label program alone. However, 
in finalizing the December 21, 1983 
NPRM, EPA will consider if further 
changes are warranted to the labeling 
program mileage adjustment provision. 

For the reasons cited above, EPA is 
adopting the mileage adjustment 
provisions as proposed beginning in the 
1986 model year. 


L. Drivetrain Separation 


The current definition of 
“transmission class” does not expicitly 
distinguish between front- and rear- 
wheel drive vehicles, automatic 
transmissions with and without 
“lockup” torque converters, or 
transmissions with “overdirve” gear 
ratios. Each of these features can affect 
the fuel efficiency of a vehicle. By 
adding these features to the definition of 
transmission class, as proposed, 
separate label value would be 
determined for those vehicles with 
similar fuel economy characteristics. 
This would allow the consumers to 
consider the fuel economy impact of 
these design differences. 

Although the current definition of 
“transmission class” does not explicitly 
separate front- and rear-wheel drive 
vehicles, EPA has separated these 
beginning with the 1981 model year, 
under the provisions of 40 CFR 
§ 600.002-79{a)}(22) which provide such 
discretion. This final rule change makes 
this policy explicit in the regulations. 

Ford included in its comments a 
suggested change in the language of the 
definition to provide EPA additional 
flexibility. The suggested language 
would allow any of the features in the 
definition to be judged, by the 
Administrator, equivalent for fuel 
economy testing and labeling purposes. 





13840 


The current regulations already allow 
administrative flexibility to determine 
distinct designs as equivalent for the 
purpose of fuel economy testing and 
labeling. This flexibiltiy and EPA 
implementation policy are further | 


described in OMS Advisory Circular No. 


83, paragraph X. There is no need to 
broaden the degree of flexibility already 
provided in the regulations, as now 
revised. 

General Motors expressed a concern 
that EPA would include locking speeds 
within the definition of “transmission 
class.” EPA does not plan to incorporate 
locking speeds within the definition of 
transmission class at this time. 
However, if the locking speeds do 
become sufficiently broad so as to cause 
a significant difference in fuel economy 
characteristics, the revised definition 
would allow EPA to separate vehicles 
on the basis of locking speeds. This 
flexibility is both technically and 
administratively appropriate. 

EPA is finalizing this amendment for 
the 1985 model year as proposed 
because it will not affect the 
administrative burden and, for the most 
part, is already being adhered to in the 
current program. 


M. interior Volume Changes 


EPA proposed three changes to the 
current method for measuring vehicles 
to account for (1) the cargo volume of 
hatchbacks and station wagons, (2) the 
total front seat leg room, and (3) adding 
interior volume measurements to the 
two-seater vehicle classification. These 
changes would result in new interior 
volumes for all vehicles and in some 
cases the vehicles would be in new 
interior volume classifications. 

Only DOE supported the proposed 
amendments while the six 
manufacturers who commented on this 
proposal opposed it. In general, the 
manufacturers stated that the benefits 
derived do not justify the effort involved 
in making the changes. EPA agrees with 
comments that the internal volume 
measurement is best used as a 
comparative too] when considering 
similar cars; in that regard, interior 
volume measurement is a competitive 
issue. Clearly, if a manufacutrer was 
significantly disadvantaged due to the 
methodology used in determining 
interior volume, it would be in that 
manufacturer's interest to improve the 
methodology. The comments suggest 
that, in general, the industry is 
comfortable with how vehicles’ interior 
volumes are compared. EPA cannot 
support the proposed changes 
independent of the manufacturers’ 
views. Therefore, this amendment is not 
adopted in this rulemaking. 


N: Reduced Reporting Requirements 


EPA proposed to reduce the 
manufacturers’ requirements for 
reporting certain information to EPA 
and to require instead that such 
information be retained by the 
manufacturer. This information concerns 
test vehicle calibrations and 
maintenance records, and also includes 
certain interior volume calculation 
information. Since EPA does not 
routinely use this information, it no 
longer needs to be submitted. However, 
the manufacturer must make these 
records available to EPA upon request. 

Because of the unanimous support for 
this proposal and because the adoption 
of this amendment will relieve the 
manufacturers of some of their existing 
administrative burden, EPA finalizes 
this amendment for the 1985 and later 
model years. 


O. Implementation Transition 


EPA requested in the NPRM 
information on how best to introduce 
adjusted city and highway fuel economy 
estimates to consumers during the 
transitional first model year. 
Manufacturers expressed concern about 
the possible incorrect impression that 
actual in-use fuel economy performance 
has decreased for the same model 
between the 1984 and 1985 model years. 

EPA considered how best to inform 
the public of the relative differences in 
fuel economy ratings for the same 
models during the first year of shortfall 
adjustments. EPA concluded that one 
effective method would be to allow the 
individual manufacturer the option of 
including an additional explanation on 
the label, including a comparison to the 
single fuel economy estimated 
determined according to the 1984 model 
year procedures. In their review of this 


rulemaking, OMB recommended making _ 


the inclusion of a specific explanation 
mandatory and to have this explanation 
appear for two model years. As a result, 
the 1985 and 1986 model year labels will 
be required to contain the following 
statement: “Under EPA's previous fuel 
economy rating method which was used 
prior to the 1985 model year this vehicle 
would have received a single estimate of 
—— mpg.” The fuel economy value that 
will appear in the blank will be the 
unadjusted city value. 

To further facilitate explanation of the 
changes of the system to the public, EPA 
and DOE are considering including 
further clarifying information in the Gas 
Mileage Guide. Finally, this issue has 
been coordinated with the Federal 
Trade Commission to be assured that if 
it issues ‘new advertising guidelines for 
fuel economy information, such 
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guidelines will not preclude reasonable 
and accurate information to permit 
relative comparison with previous 
model year fuel economy values or to 
explain the changes that have been 
made to the labeling system. However, 
EPA considers it to be misleading 
information to use unadjusted city or 
highway numbers in advertising in any 
way which implies such numbers are 
official government or official EPA fuel 
economy estimates or which implies 
such numbers represent expected in-use 
fuel economy estimates. 

Another transition issue involves the 
early introduction of 1985 model year 
vehicles before the traditional model 
year introduction time and before these 
regulations become effective. Several 
1985 model year vehicles have been 
certified already. In some instances, 
label values for the affected model types 
were also calculated using previously 
applicable rules followed for the 1984 
model year (i.e., single number 
unadjusted label values). EPA’s position 
on this issue is that, in such situations, 
manufacturers must comply with the 
rules in this notice for all vehicles 
produced subsequent to the effective 
date of these regulations. Delay of the 
entire regulation for another full model 
year because of a few early 
introductions is not warranted. 

In order to minimize the 
administrative burden of the transition 
to the new labels, however, vehicles 
already produced prior to the effective 
date of these rules, even if not sold, will 
not be required to be relabeled. Further, 
EPA wiil allow manufacturers to begin 
to comply optionally with the new rules 
during the 30-day period after these 
rules are published but before they are 
required to be followed. The 
mechanisms provided to explain the 
differences from the 1984 to the 1985 
model year labeling systems are also 
adequate.to minimize the confusion 
associated with the few early 1985 
models that are subject to changed 
labels. The changes, while needing some 
explanation, will not be inconsistent. 
Some early 1985 models will simply 
have an estimate for overall driving 
while the remaining ones will have two 
estimates—one for city driving and one 
for highway driving. 


P. Technical Amendment 


This final rule also contains a 
technical amendment to regulatory 
language addressing the inclusion of 
electric vehicle data in the CAFE data 
base (July 24, 1980; 45 FR 49256). The 
preamble to that rule (45 FR 49257) 
states that the rule would provide an 
exemption from complying with the 
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provision pertaining to electric vehicles 
for manufacturers of gasoline-fueled 
and/or diesel-powered vehicles with 
worldwide sales less than 10,000 units. 
The regulation language, however, did 
not provide this exemption. This 
oversight is corrected in this rulemaking. 


IV. Public Participation 


A public hearing was held on July 26, 
1983, in Ann Arbor, Michigan. No 
private citizens or special interest 
groups chose to participate. Five 
manufacturers from the regulated 
industry participated. 

The comment period was to have 
closed on September 1, 1983, but, at the 
request of the manufacturers, was 
extended to September 16, 1983. A 
transcript of the hearing is contained in 
the docket for this rulemaking. 


V. Regulatory Analysis 


Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because it will resultin an annual effect 
on the economy of less than $100 
million. Also, this regulation should not 
result in increased costs or prices for 
consumers, industries, or others, nor 
should it have adverse effects on 
competition, employment, investment, or 
productivity. 

This action was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. Any comments from OMB to EPA 
and any EPA responses to those 
comments are available for public 
inspection in the docket for this 
rulemaking; Docket No. A-80-32. The 
EPA's Central Docket Section (A-130) is 
located at 401 M Street, SW., 
Washington, D.C. 20460. 


VI. Reporting and Recordkeeping 
Requirements 


Information collection requirements 
contained in this rule have been 
approved by the Office of Management 
and Budget under the provisions of the 
Paperwork Reduction Act of 44 U.S.C. 
3501 et seq., and have been assigned 
OMB control number 2000-0390. 


VII. Regulatory Flexibility Act 


Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seg., EPA is required to 
determine whether a regulation will 
have a significant economic impact on a 
substantial number of small entities so 
as to require a regulatory flexibility 
analysis. The revision of the fuel 
economy regulations established by this 
rulemaking should not significantly 
increase and may reduce the burden, 


including costs of compliance with fuel 
economy requirements, for the industry 
as a whole, as well as for small entities. 
Therefore, pursuant to 5 U.S.C. 605(b)}, I 
hereby certify that this rule will not 
have a significant economic impact on a 
substantia! number of small entities. 


List of Subjects in 40 CFR Part 600 


Electric power, Energy conservation, 
Gasoline, Labeling, Motor vehicles, 
Reporting and recordkeeping 
requirements, Administrative practice 
and procedure, Fuel economy. 


Dated: March 30, 1984. 
William D. Ruckslshaus, 
Administrator. 


PART 600—[{[ AMENDED] 


For the reasons set forth in the 
preamble, 40 CFR Part 600 is amended 
as follows: 

1. The authority for Part 600 reads as 
follows: 


Authority: Title Ill of the Energy Policy and 
Conservation Act of 1975, Pub. L. 94-163, 89 
Stat. 871, Title IV of the National Energy 
Conservation Policy Act of 1978, Pub. L. 95- 
619, 92 Stat. 3206. 


2. A new § 600.001-81 is added to read 
as follows: 


§ 600.001-81 General! applicability. 

(a) The provisions of this subpart are 
applicable to 1981 and later model year 
gasoline-fueled and diesel automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production {excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diese] powered passenger 
automobiles and light trucks may_ 
optionally comply with the electric 
vehicle requirements in this Subpart. 

3. A new § 600.301-81 is added to read 
as follows: 


§ 600.301-81 General applicability. 

(a)'The provisions of this subpart are 
applicable to 1981 and later model year 
gasoline-fueled and diesel automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
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optionally comply with the electric 
vehicle requirements in this Subpart. 

4. Anew § 600.501-81 is added to read 
as follows: 


§ 600.501-81 Generai applicability. 

(a) The provisions of this subpart are 
applicable to 1981 and later model year 
gasoline-fueled and diesel automobiles. 

(b}{1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of ths subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 

5. A new § 600.001-85 is added to read 
as follows: 


§ 600.001-85 General applicability. 

(a) Except as provided in paragraph 
(c) of this section, the provisions of this 
subpart are applicable to 1985 and later 
model year gasoline-fueled and diesel 
automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 

(c) Subject to prior approval by the 
Administrator, manufacturers may 
optionally implement, for 1985 model 
year vehicles provisions of this subpart 
that are applicable to 1986 and later 
model year vehicles. 

6. A new § 600.002-85, which is 
identical to § 600.002-81 except for 
revised paragraphs (a) (4), (8), (15), (22), 
(24), and (27), and added paragraphs (a) 
(50) and (51), is added to read as 
follows: 


§ 600.002-85 Definitions. 

(a) As used in this subpart, all terms 
not defined herein shall have the 
meaning given them in the Act: 

(1) “Act” means Part I of Title V of the 
Motor Vehicle Information and Cost 
Savings Act (15 U.S.C. 1901 et seq.). 

(2) “Administrator” means the 
Administrator of the Environmental 
Protection Agency or his authorized 
representative. 
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(3) “Secretary” means the Secretary of 
Transportation or his authorized 
representative. 

(4) “Automobile” means: 

(i) Any four-wheel vehicle propelled 
by a combustion engine using onboard 
fuel or by an electric motor drawing 
current from rechargeable storage 
batteries or other portable energy 
storage devices (rechargeable using 
energy from a source off the vehicle 
such as residential electric service), 

{ii) Which is manufactured primarily 
for use on public streets, roads, or 
highways (except any vehicle operated 
on a rail or rails), 

(iii) Which is rated at not more than 
8,500 pounds gross vehicle weight, 
which has a curb weight of not more 
than 6,000 pounds, and which has a 
basic vehicle frontal area of not more 
than 45 square feet, or 

(iv) Is a type of vehicle which the 
Secretary determines is substantially 
used for the same purposes. 

(5) “Passenger Automobile” means 
any automobile which the Secretary 
determines is manufactured primarily 
for use in the transportation of no more 
than 10 individuals. 

(6) “Model Year” means the 
manufacturer's annual production 
period (as determined by the 
Administrator) which includes January 1 
of such calendar year. If a manufacturer 
has no annual production period, the 
term “model year” means the calendar 
year. 

(7) “Federal Emission Test Procedure” 
refers to the dynamometer driving 
schedule, dynamometer procedure, and 
sampling and analytical procedures © ' 
described in Part 86 for the respective 
model year, which are used to derive 
city fuel economy data for gasoline- 
fueled or diesel vehicles. 

(8) “Federal Highway Fuel Economy 
Test Procedure” refers to the 
dynamometer driving sckedule, 
dynamometer procedure, and sampling 
and analytical procedures described in 
Subpart B of this part and which are 
used to derive highway fuel economy 
data for gasoline-fueled or diesel 
vehicles. 

(9) “Fuel” means (i) gasoline and 
diesel fuel for gasoline- or diesel- 
powered automobiles or (ii) electrical 
energy for electrically powered 
automobiles. 

(10) “Fuel Economy” means {i) the 
average number of miles traveled by an 
automobile or group of automobiles per 
gallon of gasoline or diesel fuel 
consumed as computed in § 600.113 or 
§ 600.207 or (ii) the equivalent 
petroleum-based fuel economy for an 
electrically powered automobile as 
determined by the Secretary of Energy. 


(11) “City Fuel Economy” means the 
fuel economy determined by operating a 
vehicle (or vehicles) over the driving 
schedule in the Federal emission test 
procedure. 

(12) “Highway Fuel Economy” means 
the fuel economy determined by 
operating a vehicle (or vehicles) over the 
driving schedule in the Federal highway 
fuel economy test procedure. 

(13) “Combined Fuel Economy” means 
the fuel economy value determined for a 
vehicle (or vehicles) by harmonically 
averaging the city and highway fuel 
economy values, weighted 0.35 and 0.45 
respectively, for gasoline-fueled and 
diesel vehicles. For electric vehicles, the 
term means the equivalent petroleum- 
based fuel economy value as determined 
by the calculation procedure 
promulgated by the Secretary of Energy. 

(14) “Average Fuel Economy” means 
the unique fuel economy value as 
computed under § 600.510 for a specific 
class of automobiles produced by a 
manufacturer that is subject to average 
fuel economy standards. 

(15) “Certification Vehicle” means a 
vehicle which is selected under 
§ 86.084-24(b)(1) and used to determine 
compliance under § 86.084—30 for 
issuance of an original certificate of 
conformity. 

(16) “Fuel Economy Data Vehicle” 
means a vehicle used for the purpose of 
determining fue] economy which is not a 
certification vehicle. 

(17) “Label” means a sticker that 
contains fuel economy information and 
is affixed to new automobiles in 
accordance with subpart D of this part. 

(18) “Dealer” means a person who 
resides or is located in the United 
States, any territory of the United 
States, or the District of Columbia and 
who is engaged in the sale or 
distribution of new automobiles to the 
ultimate purchaser. 

(19) “Model Type” means a unique 
combination of car line, basic engine, 
and transmission class. 

(20) “Car Line” means a name 
denoting a group of vehicles within a 
make or car division which has a degree 
of commonality in construction (e.g., 
body, chassis). Car line does not 
consider any level of decor or opulence 
and is not generally distinguished by 
characteristics as roof line, number of 
doors, seats, or windows, except for 
station wagons or light-duty trucks. 
Station wagons and light-duty trucks are 
considered to be different car lines than 
passenger cars. . 

_ (21) “Basic Engine” means a unique 
combination of manufacturer, engine 
displacement, number of cylinders, fuel 
system (as distinguished by number of 
carburetor barrels or use of fuel 
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injection), catalyst usage, and other 
engine and emission control system 
characteristics specified by the 
Administrator. For electric vehicles, 
basic engine means a unique 
combination of manufacturer and 
electric traction motor, motor controller, 
battery configuration, electrical charging 
system, energy storage device, and other 
components as specified by the 
Administrator. 

(22) “Transmission Class” means a 
group of transmissions having the 
following common features: Basic 
transmission type (manual, automatic, 
or semi-automatic); number of forward 
gears used in fuel economy testing (e.g. 
manual four-speed, three-speed 
automatic, two-speed semi-automatic); 
drive system (e.g., front wheel drive, 
rear wheel drive; four wheel drive), type 
of overdrive, if applicable (e.g., final 
gear ratio less than 1.00, separate 
overdrive unit); torque converter type, if 
applicable (e.g., non-lockup, lockup, 
variable ratio); and other transmission 
characteristics that may be determined 
to be significant by the Administrator. 

(23) “Base Level” means a unique 
combination of basic engine inertia 
weight class and transmission class. 

(24) “Vehicle Configuration” means a 
unique combination of basic engine, 
engine code, inertia weight class, 
transmission configuration, and axle 
ratio within a base level. 

(25) “Engine Code” means, for 
gasoline-fueled and diesel vehicles, a 
unique combination, within an engine- 
system combination (as defined in Part 
86 of this chapter), of displacement, 
carburetor (or fuel injection) calibration, 
distributor calibration, choke 
calibration, auxiliary emission control 
devices, and other engine and emission 
control system components specified by 
the Administrator. For electric vehicles, 
engine code means a unique 
combination of manufacturer, electric 
traction motor, motor configuration, 
motor controller, and energy storage 
device. 

(26) “Inertia Weight Class” means the 
class, which is a group of test weights, 
into which a vehicle is grouped based on 
its loaded vehicle weight in accordance 
with the provisions or Part 86. 

(27) “Transmission Configuration” 
means the Administrator may further 
subdivide within a tran$mission class if 
the Administrator determines that 


- sufficient fuel economy differences 


exist. Features such as gear ratios, 
torque converter multiplication ratio, 
stall speed, shift calibration, or shift 
speed may be used to further distinguish 
See within a transmission 
class. 
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(28) “Axle Ratio” means the number 
of times the input sheft to the 
differential {or equivalent) turns for each 
turn of the drive wheels. 

(29) “Auxiliary Emission Control 
Device (AECD)” means an element of 
design as defined in Part 86. 

(30) “Rounded” means a number 
shortened to the specific number of 
decimal places in accordance with the 
“Round Off Method” specified in ASTM 
E 29-67. 

(31) “Calibration” means the set of 
specifications, including tolerances, 
unique to a particular design, version of 
application of a component, or 
component assembly capable of 
functionally describing its operation 
over its working range. 

(32) “Production Volume” means, for a 
domestic manufacturer, the number of 
vehicle units domestically produced in a 
particular model year but not exported, 
and for a foreign manufacturer, means 
the number of vehicle units of a 
particular model imported into the 
United States. 

(33) “Body Style” means a level of 
commonality in vehicle construction as 
defined by number of doors and roof 
treatment (e.g., sedan, convertible, 
fastback, hatchback) and number of 
seats (i.e., front, second, or third seat) 
requiring seat belts pursuant to National 
Highway Traffic Safety Administration 
safety regulations. Station wagons and 
light trucks are identified as car lines. 

(34) “Hatchback” means a passenger 
automobile where the conventional 
luggage compartment, i.e., trunk, is 
replaced by a cargo area which is open 
ta. the passenger compartment and 
accessed vertically by a rear door which 
encompasses the rear window. 

(35) “Pickup Truck” means a 
nonpassenger automobile which has a 
passenger compartment and an open 
cargo bed. 

(36) “Station Wagon” means a 
passenger automobile with an extended 
roof line to increase cargo or passenger 
capacity, cargo compartment open to the 
passenger compartment, a tailgate, and 
one or more rear seats readily removed 
or folded to facilitate cargo carrying. 

(37) “Gross Vehicle Weight Rating” 
means the manufacturer's gross weight 
rating for the individual vehicle. 

(38) “Ultimate Consumer” means the 
first person who purchases an 
automobile for purposes other than 
resale or leases an automobile. 

(39) “Van” means any light truck 
having an integral enclosure fully 
enclosing the driver compartment and 
load-carrying device, and having no 
body sections protruding more than 30 
inches ahead of the leading edge of the 
windshield. 


(40) “Base Vehicle” means the lowest 
priced version of each body style that 
makes up a car line. 

(41) “Nonpassenger Automobile” 
means an automobile that is not a 
passenger automobile, as defined by the 
Secretary of Transportation at 49 CFR 
523.5. 

(42) “Four-Wheel-Drive General 
Utility Vehicle” means a four-wheel- 
drive, general purpose automobile 
capable of off-highway operation that 
has a wheelbase not more than 110 
inches and that has a body shape 
similar to a 1977 Jeep CJ-5 or Cj-7, or 
the 1977 Toyota Land Cruiser, as 
defined by the Secretary of 
Transportation at 49 CFR 553.4. 

(43) “Test Weight” means the weight 
within an inertia weight class which is 
used in the dynamometer testing of a 
vehicle, and which is based on its 
loaded vehicle weight in accordance 
with the provisions of Part 86. 

(44) “Secretary of Energy” means the 
Secretary of Energy or his authorized 
representative. 

(45) “Electric Traction Motor” means 
an electrically powered motor which 
provides tractive energy to the wheels of 
a vehicle. 

(46) “Energy Storage Device” means a 
rechargeable means of storing tractive 
energy on board a vehicle such as 
storage batteries or a flywheel. 

(47) “Motor Controller” means an 
electronic or electro-mechanical device 
to convert energy stored in an energy 
storage device into a form suitable to 
power the traction metor. 

(48) “Electrical Charging System” 
means a device to convert 60Hz 
alternating electric current, as 
commonly available in residential 
electric service in the United States, to a 
proper form for recharging the energy 
storage device. 

(49) “Battery Configuration” means 
the electrochemical type, voltage, 
capacity (in Watt-hours at the c/3 rate), 
and physical characteristics of the 
battery used as the tractive energy 
storage device. 

(50) “Drive System” is determined by 
the number and iocation of drive axles 
(e.g., front wheel drive, rear wheel drive, 
four wheel drive) and any other feature 
of the drive system if the Administrator 
determines that such other features may 
result in a fuel economy difference. 

(51) “Subconfiguration” means a 
unique combination, within a vehicle 
configuration of equivalent test weight, 
road-load horsepower, and any other 
operational characteristics or 
parameters which the Administrator 
determines may significantly affect fuel 
economy within a vehicle configuration. 
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7. Anew § 600.006-85 is added to read 
as follows: 


§ 600.006-85 Data and Information 
Requirements for Fuel Economy Vehicles. 


(a) For certification vehicles with less 
than 10,000 miles, the requirements of 
this section are considered to have been 
met except as noted in paragraph {c) of 
this section. 

(b)(1) The manufacturer shall submit 
the following information for each fuel 
economy data vehicle: 

(i) A description of the vehicle, 
exhaust emission test results, applicable 
deterioration factors, and adjusted 
exhaust emission levels. 

(ii) A statement of the origin of the 
vehicle including total mileage 
accumulation, and modifications (if any) 
from the vehicle configuration in which 
the mileage was accumulated. (For 
modifications requiring advance 
approval by the Administrator, the name 
of the Administrator’s representative 
approving the modification and date of 
approval are required.) If the vehicle 
was previously used for testing for 
compliance with Part 86 of this chapter 
or previously accepted by the 
Administrator as a fuel economy data 
vehicle in a different configuration, the 
requirements of this paragraph may be 
satisfied by reference to the vehicle 
number and previous configuration. 

(iii) A statement that the fuel economy 
data vehicle, with respect to which data 
are submitted: 

(A) Has been tested in accordance 
with applicable test procedures, 

(B) Is, to the best of the 
manufacturer's knowledge, 
representative of the vehicle 
configuration listed, and 

(C) Is in compliance with applicable 
exhaust emission standards. 

(2) The manufacturer shall retain the 
following information for each fuel 
economy data vehicle, and make it 
available to the Administrator upon 
request: 

(i) A description of all maintenance to 
engine, emission control system, or fuel 
system components performed within 
2,000 miles prior to fuel economy testing. 

(ii) In the case of electric vehicles, the 
manufacturer shall retain: 

(A) A copy of calibrations for engine, 
fuel system, and emission control 
devices, showing the calibration of the 
actual components on the test vehicle as 
well as the design tolerances, and 

(B) A description of all maintenance 
to electric motor, motor controller, 
battery configuration, or other 
components performed within 2,000 
miles prior to fuel economy testing. 
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(iii) If calibrations for components in 
paragraph (b) of this section were 
submitted previously as part of the 
description of ahother vehicle or 
configuration, the original submittal may 
be referenced. 

(c) The manufacturer shall submit the 
following fuel economy data: 

(1) For vehicles tested to meet the 
requirements of Part 86 {other than those 
chosen in accordance with § 86.084—24 
(c) and (h)), the city and highway fuel 
economy results from all tests on that 
vehicle, and the test results adjusted in 
accordance with paragraph (g) of this 
section. 

(2) For each fuel economy data 
vehicle, all individual test results 
(excluding results of invalid and zero 
mile tests) and, if the data are used in 
fuel economy label calculations, the test 
results adjusted in accordance with 
paragraph (g) of this section. 

(d) The manufacturer shall submit an 
indication of the intended purpose of the 
data (e.g., data required by the general 
labeling program or voluntarily 
submitted for specific labeling). 

(e) In lieu of submitting actual data 
from a test vehicle, a manufacturer may 
provide fuel economy values derived 
from an analytical expression, e.g., 
regression analysis. In order for fuel 
economy values derived from analytical 
methods to be accepted, the expression 
(form and coefficients) must have been 
approved by the Administrator. 

(f) If, in conducting tests required or 
authorized by this part, the 
manufacturer utilizes procedures, 
equipment, or facilities not described in 
the Application for Certification 
required in § 86.084—21, the 
manufacturer shall submit to the 
Administrator a description of such 
procedures, equipment, and facilities. 

(g) (1) For test data generated by 
certification vehicles selected under 40 
CFR 86.082-24(b) with engine/system 
combinations at more than 6,200 miles 
(10,000 kilometers) accumulation, the 
manufacturer shall adjust the test data 
using either of the following equations: 


Equation A 

FEs,coom: =FEx{0.969 + 0.842 x 10-*(m)}~' 

Equation B 

FEs,cooxm =FEy [0.969 + 0.523 x 107* (km)]~* 

Where: 

FE4,c0om: = Fuel economy data adjusted to 
4,000-mile test point 

FEs,cooxm=Fuel economy data adjusted to 
6,400-kilometer test point 

FE,=Tested fuel economy value 

mi=Miles accumulation at test point 

km=Kilometer accumulation at test point 


(2) For vehicles with 6,200 miles 
(10,000 kilometers) or less accumulated, 
the manufacturer is not required to 
adjust the data. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


8. A new § 600.009-85, which is 
identical to § 600.009-77 except for 
revised paragraph (a), is added to read 
as follows: 


§ 200.009-85 Hearings on acceptance of 
test data. 

(a)(1) If the Administrator rejects the 
following: 

(i) The use of a manufacturer's fuel 
economy data vehicle, in accordance 
with§ 600.008 (e) or (g), or 

(ii) The use of fuel economy data, in 
accordance with § 600.008 (c), or (f), or 

(iii) The determination of a vehicle 
configuration, in accordance with 
§ 600.206{a), or 

(iv) The identification of a car line, in 
accordance with § 600.002(a)(20), or 

(v) The fuel economy label values 
determined by the manufacturer under 
§ 600.312(a), then 

(2)(i) The manufacturer may, within 30 
days following receipt of notification of 
rejection, request a hearing on the 
Administrator's decision. 

(ii) The request must be in writing, 
signed by an authorized representative 
of the manufacturer, and include a 
statement specifying the manufacturer's 
objections to the Administrator's 
determinations, and data in support of 
such objection. 

(iii) If, after the review of the request 
and supporting data, the Administrator 
finds that the request raises a 
substantial factual issue(s), the 
Administrator shall provide the 
manufacturer with an opportunity to 
request a hearing in accordance with the 
provisions of this section with respect to 
such issue(s). ' 

(b)(1) After granting a request for a 
hearing under paragraph (a) of this 
section the Administrator will designate 
a Presiding Officer for the hearing. 

(2) The General Counsel will 
represent the Environmental Protection 
Agency in any hearing under this 
section. 

(3) If a time and place for the hearing 
has not been fixed by the Administrator 
under paragraph (a) of this section the 
hearing will be held as soon as 
practicable at a time and place fixed by 
the Administrator or by the Presiding 
Officer. 

(c)(1) Upon his appointment pursuant 
to paragraph (a) of this section, the 
Presiding Officer shall establish a 
hearing file. The file consists of the 
notice issued by the Administrator 
under paragraph (a) of this section 
together with any accompanying 
material, the request for a hearing and 
the supporting data submitted therewith 
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and correspondence and other data 
material to the hearing. 

(2) The hearing file will be available 
for inspection by the applicant at the 
office of the Presiding Officer. 

(d) A manufacturer may appear in 
person, or may be represented by 
counsel or by any other duly authorized 
representative.. ; 

(e)(1) The Presiding Officer upon the 
request of any party, or in his discretion, 
may arrange for a prehearing conference 
at a time and place specified by the 
Presiding Officer to consider the 
following: 

(i) Simplification and clarification of 
the issue; 

(ii) Stipulations, admissions of fact, 
and the introduction of documents; 

(iii) Limitation of the number of expert 
witnesses; 

(iv) Possibility of agreement disposing 
of all or any of the issues in dispute; 

(v) Such other matters as may aid in 
the disposition of the hearing, including 
such additional tests as may be agreed 
upon by the parties. 

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record. 

(f)(1) Hearings shall be conducted by 
the Presiding Officer in an informal but 
orderly and expeditious manner. The 
parties may offer oral or written 
évidence, subject to the exclusion by the 
Presiding Officer of irrelevant, 
immaterial and repetitious evidence. 

(2) Witnesses will not be required to 
testify under oath. However, the 
Presiding Officer shall call to the 
attention of witnesses that their 
statements may be subject to the 
provisions of 19 U.S.C. 1001 which 
imposes penalties for knowingly making 
false statements or representations, or 
using false documents in any matter 
within the jurisdiction of any 
department or agency of the United 
States. 

(3) Any witnesses may be examined 
or cross-examined by the Presiding 
Officer, the parties, or their 
representatives. 

(4) Hearings shall be reported 
verbatim. Copies of transcripts of 
proceedings may be purchased by the 
applicant from the reporter. 

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearing shall, upon a 
showing satisfactory to the Presiding 
Officer of their authority, relevancy, and 
materiality, be received in evidence and 
shall constitute a part of the record. 

(6) Oral argument may be permitted in 
the discretion of the Presiding Officer 
and will be reported as part of the 
record unless otherwise ordered. 
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(g)(1) The Presiding Officer will make 
an initial decision which shall include 
written findings and conclusions and the 
reasons or basis therefore on all 
material issues of fact, law or discretion 
presented on the record. The findings, 
conclusions, and written decisions shall 
be provided to the parties and made a 
part of the record. The initial decision 
shall become the decision of the 
Administrator without further 
proceedings unless there is an appeal to 
the Administrator or motion for review 
by the Administrator within 20 days of 
the date the initial decision was filed. 

(2) On appeal from or review of the 
initial decision the Administrator will 
have all the powers which he would 
have in making the initial decision 
including the discretion to require or 
allow briefs, oral argument, the taking of 
additional evidence or the remanding to 
the Presiding Officer for additional 
proceedings. The decision by the 
Administration will include written 
findings and conclusions and the 
reasons or basis therefor on all the 
material issues of fact, law or discretion 
presented on the appeal or considered in 
the review. 

(h) A manufacturer's use of any fuel 
economy data which the manufacturer 
challenges pursuant to this section shall 
not constitute final acceptance by the 
manufacturer nor prejudice the 
manufacturer in the exercise of any 
appeal pursuant to this section 
challenging such fuel economy data. 

9. A new § 600.101-85 is added to read 
as follows: 


§ 600.101-85 General applicability. 

(a) Except as provided in paragraph 
(b) of this section, the provisions of this 
subpart are applicable to 1985 and later 
model year gasoline-fueled and diesel 
automobiles. 

(b) Subject to prior approval by the 
Administrator, manufacturers may 
optionally implement, for 1985 model 
year vehicles, provisions of this subpart 
that are applicable to 1986 and later 
model year vehicles. 

10. A new § 600.201-85 is added to 
read as follows: 


§ 600.201-85 General applicability. 

(a) Except as provided in paragraph 
(b) of this section, the provisions of this 
subpart are applicable to 1985 and later 
model year gasoline-fueled and diesel 
automobiles. 

(b) Subject to prior approval by the 
Administrator, manufacturers may 
optionally implement, for 1985 model 
year vehicles, provisions of this subpart 
that are applicable to 1986 and later 
model year vehicles. 


11. A new § 600.209-85 is added to 
read as follows: 


§ 600.209-85 Calculation of fuel economy 
vaiues for labeling. 

(a) For the purposes of calculating the 
EPA fuel economy estimates for 
labeling, the manufacturer shall multiply 
the city model type fuel economy value 
determined in § 600.207(b), by 0.90, 
rounding the product to the nearest 
whole mpg, and 

(b) Multiply the highway model type 
fuel economy value determined in 
§ 600.207(b) by 0.78, rounding to the 
nearest whole mpg. 

(c) If the resulting city value 
determined in paragraph (a) of this 
section exceeds the resulting highway 
value determined in paragraph (b) of 
this section, the city value will be set 
equal to the highway value. 

(d) The combined fuel economy for a 
model type, to be used in determining 
annual fuel costs under § 600.308(c), is 
determined by harmonically averaging 
the unrounded city and highway values, 
determined in § 600.209 (a) and (b), 
weighted 0.55 and 0.45 respectively, and 
rounded to the nearest whole mpg. (An 
example of this calculation procedure 
appears in Appendix II of this Part). 

12. A new § 600.301-85 is added to 
read as follows: 


§ 600.301-85 General applicability. 

(a) Except as provided in paragraph 
(c) of this section, the provisions of this 
subpart are applicable to 1985 and later 
model year gasoline-fueled and diesel 
automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 

(c) Subject to prior approval by the 
Administrator, manufacturers may 
optionally implement, for 1985 model 
year vehicles, provisions of this subpart 
that are applicable to 1986 and later 
model year vehicles. 

13. A new § 600.306-85, which is 
identical to § 600.306-81 except for 
revised paragraphs (a)(4)(i), (a)(4)(ii), 
(b), (b)(1), and (b)(2), is added to read as 
follows: 


§ 600.306-85 Labeling requirements. 


(a) Prior to being offered for sale, each 
manufacturer shall affix or cause to be 
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affixed and each dealer shall maintain 
or cause to be maintained on each 
automobile: 

(1) A general fuel economy label as 
described in § 600.308 or; 

(2) A specific label, as described in 
§ 600.309, for those low altitude 
automobiles manufactured or imported 
before the date that occurs 15 days after 
general labels are approved for the 
manufacturer. 

(i) If the manufacturer elects to use a 
specific label within a model type (as 
defined in § 600.002(a)(19)), he shall also 
have approved specific labels affixed on 
all automobiles within this model type, 
except on those automobiles 
manufactured or imported before the 
date that labels are required to bear 
range values as required by paragraph 
(b) of this section, or determined by the 
Administrator, or as permitted under 
§ 600.310. 

(ii) If a manufacturer elects to change 
from general to specific labels or vice 
versa within a model type, the 
manufacturer shall, within five calendar 
days, initiate or discontinue as 
applicable, the use of specific labels on 
all vehicles within a model type at all 
facilities where labels are affixed. 

(3) For any vehicle for which a 
specific label is requested which has a 
fuel economy value at or below the 
minimum tax-free value, the following 
statement must appear on the specific 
label: 


{Manufacturer's name] may have to pay 
IRS a Gas Guzzler Tax on this vehicle 
because of its low fuel economy unless the 
combination of mpg data from similar 
vehicles exceeds the minimum tax-free mpg. 


(4)(i) At the time the general fuel 
economy values are determined for a 
model type, a manufacturer shall, except 
as provided in paragraph (a)(4)(ii) of this 
section, relabel, or cause to be 
relabeled, vehicles which: 

(A) Have not been delivered to the 
ultimate purchaser, and 

(B) Have a combined model type fuel 
economy value, as determined in 
§ 600.207, of 0.1 mpg or more below the 
lowest fuel economy value at which a 
Gas Guzzler Tax of $0 is to be assessed. 

(ii) The manufacturer has the option of 
relabeling vehicles during the first five 
working days after the general label 
values are known. 

(iii) For those vehicle model types 
which have been issued a specific label 
and are subsequently found to have tax 
liability, the manufacturer is responsible 
for the tax liability regardless of 
whether the vehicle has been soid or not 
or whether the vehicle has been 
relabeled or not. 
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(b) The manufacturer shall include the 
current ranges of fuel economy values of 
comparable automobiles (as described 
in § 600.314) in the label of each vehicle 
manufactured more than fifteen 
calendar days after the current ranges 
are made available by the 
Administrator. 

(1) Automobiles manufactured before 
a date sixteen calendar days after the 
initial label ranges are made available 
under § 600.314(d)(1) may be labeled 
without the ranges of fuel economy 
values of comparable automobiles. In 
place of the ranges of fuel economy of 
comparable automobiles, the label must 
contain a statement indicating that, as 
of the date or production or importation 
of this automobile, the ranges of fuel 
economy values of comparable 
automobiles were not available. 

(2) Automobiles manufactured more 
than fifteen calendar days after the 
initial or updated label ranges are made 
available under § 600.314(d) (1) or (2) 
will be labeled with the current ranges 
of fuel economy of comparable 
automobiles as approved for that 
general or specific label. 

(c) The fuel economy label must be 
readily visible from the exterior of the 
automobile and remain affixed until the 
time the automobile is delivered to the 
actual custody and possession of the 
ultimate consumer. 

(1) The fuel economy label must be 
located on the windshield, or on a side 
window. If the window is not large 
enough to contain both the Automobile 
Information Disclosure Act label and the 
fuel economy label, the manufacturer 
shall have the fuel economy label 
affixed on another window and as close 
as possible to the Automobile 
Information Disclosure Act label. 

(2) The fuel economy label 
information may be included with the 
Automobile Information Disclosure Act 
label if the prominence and legibility of 
the fuel economy label is maintained. 
For this purpose, all fuel economy labe! 
information must be placed on a 
separate section of the label and may 
not be intermixed with the Automobile 
Information Disclosure Act label 
information. 

(3) The manufacturer shall have the 
fuel economy label affixed in a manner 
so that appearance and legibility are 
maintained until after the vehicle is 
delivered to the ultimate consumer. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


14. A new § 600.307-85 is added to 
read as follows: 


§ 600.307-85 Format and contents of 
labels. 


(a) Fuel economy labels must be 
rectangular in shape, contain the EPA 
and DOE logos and the title “Fuel 
Economy Rating,” be printed in a color 
which contrasts with the paper color 
and in a type size that is easily readable 
and be large enough to allow inclusion 
of all required information. 

(b) Fuel economy labels must contain 
the following information: 

(1) The word “Model” ar “Vehicle,” as 
appropriate, for general and specific fuel 
economy labels, respectively, followed 
by the description of the labeled vehicle 
as described in the manner and degree 
of detail specified in §600.308(a) or 
§ 600.309(a), as applicable. 

(2) A statement: “The estimated 
mileage for this vehicle is to be used for 
comparison. Your own mileage may 
vary depending upon options, driving 
conditions, your own driving habits, and 
the vehicle’s operating condition.” 

(3) A statement: “The range of 
estimated fuel economy values of other 
(vehicle class as determined by the 
Administrator pursuant to § 600.315) 
cars (vehicles or trucks)) was from —— 
to —— mpg in the city and from —— to 
—— mpg on the highway as of (date). 
Consult the Gas Mileage Guide for 
further information.” 

(i) The fuel economy ranges required 
by this paragraph are calculated and 
supplied to the manufacturer by the 
Administrator in accordance with 
§ 600.311. 

(ii) If the fuel economy ranges for 
other models has not been supplied by 
the manufacturer to the Administrator at 
the time a vehicle is to be labeled or 
within the time constraints permitted by 
§ 600.306(b), the statement required by 
paragraph (b)(3) of this section shall be 
replaced by the statement: “A range of 
MPG numbers for other models of 
similar size was not available when this 
car (vehicle or truck) was labeled.” 

(4) The phrase “annual fuel cost:” 
followed by the annual fuel cost and the 
phrase “based on —— mpg, miles per 
year, —— cents (dollars)/gallon.” 

{i) The annual fuel cost, average miles 
driven per year, and cost of fuel will be 
calculated and supplied by the 
Administrator in accordance with 
§ 600.308(c) for general labels or 
§ 600.309(c), for specific labels, as 
applicable. 

(ii) The mpg used in determining 
annual fuel cost is that given in 
§ 600.209(d). 

(5) The paragraph “Ask the dealer for 
the FREE 1985 GAS MILEAGE GUIDE to 
compare the Estimated MPG of other 
cars (trucks or vehicles). It will tell you 
how to use these numbers.” 
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(6) For general labels for passenger 
automobile model types requiring a tax 
statement under § 600.513, the phrase 
“A Gas Guzzler Tax: of $ —_—has been 
imposed on this vehicle. The tax is 
administered by the Internal Revenue 
Service. See the Gas Mileage Guide for 
details.” 

{i) The tax value required by this 
paragraph shall be that inducated in 
§ 600.513 and shall be based on the 
combined fuel economy value for the 
model type calculated in accordance 
with § 600.207 and rounded to the 
nearest 0.1 mpg. 

(7) (i) A statement: “Results reported 
to EPA indicate that the majority of 
vehicles with these estimates will 
achieve between —— and —— mpg in 
the city, and between —— and —— mpg 
on the highway.” 

(ii) The range values for this 
statement are to be calculated in 
accordance with the following: 

(A) The lower range values shall be 
determined by multiplying the city and 
highway estimates by 0.85, than 
rounding to the next lower integer value. 

(B) The upper range values shall be 
determined by multiplying the city and 
highway estimates by 1.15 and rounding 
to the next higher integer value. 

(8) The statement: “Under EPA’s 
previous fuel economy program, used 
prior to the 1985 model year, this vehicle 
would have received a single estimate of 
[insert unadjusted city value, rounded to 
the nearest whole mpg, as determined in 
§ 600.207(b)] mpg.” 

(C) The fuel economy estimate 
required by paragraph (b)(2) of this 
section shall be highlighted by being in 
type no less than four times the size of 
the next largest print on the label 
(excluding the title and logos) or by such 
other means as may be approved by the 
Administrator. 

(d) The applicable statements 
described in § 600.307-86 may be 
substituted for the statements required 
in this section. 

(Approved by the Office of Management and 
Budget under control number 2000-0390) 


15. A new § 600.308-85, which is 
identical to § 600.308-79 except for 
revisions to paragraphs (b), (c), and 
(c)(iii), is added to read as follows: 


§ 600.308-85 General Label contents. 

(a) The vehicle description to be used 
on general labels shall include th 
following: . 

(1) Model year; : 

(2) Vehicle car line; 

(3) Engine displacement,.in cubic 
inches, cubic centimeters, or liters 





whichever is consistent with the 
customary description of that engine; 

(4) Number of engine cylinders; 

(5) Transmission class; 

(6) Catalyst usage, if necessary to 
distinguish otherwise identical model 
type; 

(7) Fuel metering system, including 
number of carburetor barrels, if 
applicable; and 

(8) California emission control system 
usage, if applicable and if the 
Administrator determines that 
automobiles intended for sale in the 
State of California are likely to exhibit 
significant differences in fuel economy 
from those intended for sale in other 
states. 

(b) The fuel economy estimates to be 
used on general labels shall be the city 
and highway values, labeled 
accordingly, calculated in § 600.209. 

(c) The annual fuel cost estimate for 
operating an automobile included in a 
model type shall be computed by using 
values for the fuel cost per gallon and 
average annual mileage, predetermined 
by the:Administrator, and the fuel 
economy determined in § 600.209(d). 

(1) The annual fuel cost estimate for a 
model type is computed by multiplying: 

(i) Fue! cost per gallon expressed in 
doilars to the nearest 0.05 dollar, by 

(ii) Average annual mileage, 
expressed in miles per year to the 
nearest 1,000 miles per year, by 

(iii) The inverse, rounded to the 
nearest 0.0001 gallons per mile of the 
fuel economy value determined in 
§ 600.209(d) for a model type. 

(2) The product computed in (c)(1) and 
rounded to the nearest dollar per year 
will comprise the annual fuel cost 
estimate that appears on general labels 
for the model type. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


16. A new § 600.309-85, which is 
identical to § 600.309-79 except for 
the revisions to paragraphs (b), (c), and 
(c)(1)(iii), is added to read as follows: 


§ 600.309-85 Specific label contents. 

(a) The vehicle description to be used 
on specific labels shall include the 
following: 

(1) Model year; 

(2) Vehicle car line; 

(3) Engine displacement, in cubic 
centimeters, or liters, whichever is 
consistent with the customary 
description of that engine; 

(4) Number of engine cylinders; 

(5) Transmission class; 

(6) Catalyst usage, if so equipped; 

(7) Fuel metering system, including 
number of carburetor barrels, if 
applicable; 
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(8) Inertia weight class; 

(9) Axle ratio; 

(10) Other engine or vehicle 
parameters; and 

(11) California emission control 
system usage, where applicable and if 
the Administrator determines that 
automobiles intended for sale in the 
State of California are likely to exhibit 
significant differences in fuel economy 
from those intended for sale in other 
states. 

(b) The fuel economy estimates to be 
used on specific labels shall be the city 
and highway values, labeled 
accordingly, calculated in § 600.209. 

(c) The annual fuel cost estimate for 
operating an automobile included in a 
vehicle configuration will be computed 
by using values for the fuel cost per 
gallon and average annua! mileage and 
the fuel economy determined in 
paragraph (c)(1)(iii) of this section. 

(1) The annual fuel cost estimate for a 
vehicle configuration is computed by 
multiplying: 

(i) Fuel cost per gailon expressed in 
dollars to the nearest 0.05 dollar, by 

(ii) Average annual mileage, 
expressed in miles per year to the 
nearest 1,000 miles per year, by 

(iii) The inverse, rounded to the 
nearest 0.0001 gallons per mile, of the 
fuel economy value determined in 
§ 600.206(a)(2)(iii) for a vehicle 
configuration (city and highway values 
will be adjusted by the factors in 
§ 600.209 (a) and (b) and combined 
according to § 600.209(d) before the 
calculation). 

(2) The product computed in (c)(1) of 
this section and rounded to the nearest 
dollar per year will comprise the annual 
fuel cost estimate that appears on 
specific labels for that vehicle 
configuration. 

(Approved by the Office of Management and 
Budget under control number 2000-0390) 


17. Anew § 600.311-85, which is 
identical to § 600.311-79 except for the 
revisions to paragraphs (a), (a){1), (a){4), 
and (b), is added to read as follows: 


§ 600.311-85 Range of fuel economy for 
comparable automobiles. 

(a) The Administrator will determine 
the city and highway ranges of fuel 
economy values for each class of 
comparable automobiles. 

(1) The range of fuel economy values 
within a class is the maximum and the 
minimum values of the respective city 
and the highway values for all general 
labels as determined in § 600.308{b) 
regardless of manufacturer. 

(2} If the Administrator determines 
that automobiles intended for sale in 
California are likely to exhibit 
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significant differences in fuel economy 
from those intended for sale in other 
states, he will compute separate ranges 
of fuel economy values for each class of 
automobiles for California and for the 
other states. 

(3) For high altitude vehicles 
determined under § 600.310, both 
general and specific labels will contain 
the range of comparable fuel economy 
computed in this paragraph. 

(4) The ranges of comparabie fuel 
economy values for a class of 
automobiles is derived from the latest 
available data approved by the 
Administrator for that class of 
automobiles. 

(b) The manufacturer shall include the 
ranges of fuel economy values 
determined by the Administrator in 
paragraph (a) of this section, on each 
label affixed to an automobile within 
that class except as provided in 
§ 600.306. 

(Approved by the Office of Management and 
Budget under contro! number 2000-0390) 


18. A new § 600.501-85 is added to 
read as follows: 


§ 600.501-85 General applicability. 

(a) Except as provided in paragraph 
(c) of this section, the provisions of this 
subpart are applicable to 1985 and later 
model year gasoline-fueled and diesel 
automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 

{c) Subject to prior approval by the 
Administrator, manufacturers may 
optionally implement, for 1985 model 
year vehicles, provisions of this subpart 
that are applicable to 1986 and later 
model year vehicles. 

19. A new § 600.001-86, which is 
identical to § 800.001-85 except that 
paragraph (a) has been revised and 
paragraph (c) has been deleted, is added 
to read as follows: 


§600.001-86 General applicability. 
(a) The provisions of this subpart are 
applicable to 1986 and later model year 
gasoline-fueled and diesel automobiles. 
(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
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sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 

20. A new § 600.006-86, which is 
identical to § 600.006-85 except that 
paragraph (g) has been revised, is added 
to read as follows: 


§ 600.006-86 Data and information 
requirements for fuel economy vehicies. 

(a) For certification vehicles with less 
than 10,000 miles, the requirements of 
this section are considered to have been 
met except as noted in paragraph (c) of 
this section. 

(b)(1) The manufacturer shall submit 
the following information for each fuel 
economy data vehicle: 

(i) A description of the vehicle, 
exhaust emission test results, applicable 
deterioration factors, and adjusted 
exhaust emission levels. 

(ii) A statement of the origin of the 
vehicle including total mileage 
accumulation, and modifications (if any) 
from the vehicle configuration in which 
the mileage was accumulated. (For 
modifications requiring advance 
approval by the Administrator, the name 
of the Administrator's representative 
approving the modification and date of 
approval are required.) If the vehicle 
was previously used for testing for 
compliance with part 86 of this chapter 
or previously accepted by the 
Administrator as a fuel economy data 
vehicle in a different configuration, the 
requirements of this paragraph may be 
satisfied by reference to the vehicle 
number and previous configuration. 

{iii) A statement that the fuel economy 
data vehicle, with respect to which data 
are submitted: 

(A) Has been tested in accordance 
with applicable test procedures, 

(B) Is, to the best of the 
manufacturer's knowledge, 
representative of the vehicle 
configuration listed, and 

(C) Is in compliance with the 
applicable exhaust emission standards. 

(2) The manufacturer shall retain the 
following information for each fuel 
economy data vehicle, and make it 
available to the Administrator upon 
request: 

(i) A description of all maintenance to 
engine, emission control system, or fuel 
system components performed within 
2,000 miles prior to fuel economy testing. 

(ii) In the case of electric vehicles, the 
manufacturer should provide a 
description of all maintenance to 


electric motor, motor controller, battery 
configuration, or other components 
performed within 2,000 miles prior to 
fuel economy testing. 

(iii) A copy of calibrations for engine, 
fuel system, and emission control 
devices, showing the calibration of the 
actual components on the test vehicle as 
well as the design tolerances. 

(iv) In the case of electric vehicles, the 
manufacturer should provide a copy of 
calibrations for the electric motor, motor 
controller, battery configuration, or 
other components on the test vehicle as 
well as the design tolerances. 

(v) If calibrations for components in 
paragraph (b) of this section were 
submitted previously as part of the 
description of another vehicle or 
configuration, the original submittal may 
be referenced. , 

(c) The manufacturer shall submit the 
following fuel economy data: 

(1) For vehicles tested to meet the 
requirements of Part 86 (other than those 
chosen in accordance with § 86.084—24 
(c) and (h)), the city and highway fuel 
economy results from all tests on that 
vehicle, and the test results adjusted in 
accordance with paragraph (g) of this 
section. 

(2) For each fuel economy data 
vehicle, all individual test results 
(excluding results of invalid and zero 
mile tests) and, if the data are used in 
fuel economy label calculations, the test 
results adjusted in accordance with 
paragraph (g) of this section. 

(d) The manufacturer shall submit an 
indication of the intended purpose of the 
data (e.g., data required by the general 
labeling program or voluntarily 
submitted for specific labeling). 

(e) In lieu of submitting actual data 
from a test vehicle, a manufacturer may 
provide fuel economy values derived 
from an analytical expression, e.g., 
regression analysis. In order for fuel 
economy values derived from analytical 
methods to be accepted, the expression 
(form and coefficients) must have been 
approved by the Administrator. 

(f) If, in conducting tests required or 
authorized by this part, the 
manufacturer utilizes procedures, 
equipment, or facilities not described in 
the Application for Certification 
required in § 86.084~21, the 
manufacturer shall submit to the 
Administrator a description of such 
procedures, equipment, and facilities. 

(g)(1) The manufacturer shall adjust 
all test data used for fuel economy label 
calculations generated by vehicles with 
engine-system combinations with more 
than 6,200 miles (10,000 kilometers) 
using either of the following equations: 


Equation A 
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FEs,000 mi=FExy [0.969 +.0.842 x 107 {m)]~* 

Equation B 

FE ¢,400xm = FEz[0.969 =0.523 x 10° (km)]“* 

Where: d 

FE4,000mi= Fuel economy data adjusted to 
4,000-mile test point 

FEs 400xm= Fuel economy data adjusted to 
6,400-kilometer test point 

FE,= Tested fuel economy value 

km=Kilometer accumulation at test point 

mi=Miles accumulation at test point 


(2) For vehicles with 6,200 miles 
(10,000 kilometers) or less accumulated, 
the manufacturer is not required to 
adjust the data. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


21. A new § 600.010-86, which is 
identical to § 600.010-77 except for 
revised paragraph (a) and new 
paragraphs (c) and (d), is added to read 
as follows: 


§ 600.010-86 Vehicie test requirements 
and minimum data requirements. 

(a) For each certification vehicle 
defined in this part, and for each vehicle 
tested according to the emission test 
procedures in Part 86 for addition of a 
model after certification § 86.079-32 or, 
approval of a running change (§§ 86.079- 
33 and 86.082-34): 

(1) The manufacturer shall generate 
city fuel economy data by testing 
according to the applicable procedures. 

(2) The manufacturer shall generate 
highway fuel economy data by: 

(i) Testing according to applicable 
procedures, or 

(ii) Using an analytical technique, as 
described in § 600.006(e). 

(3) The data generated in paragraphs 
(a) (1) and (2) of this section, shall be 
submitted to the Administrator in 
combination with other data for the 
vehicle required to be submitted in Part 
86. 
(b) For each fuel economy data 
vehicle: 

(1) The manufacturer shall generate 
city fuel economy data and highway fuel 
economy data-by: 

(i) Testing according to applicable 
procedures, or : 

(ii) Use of an analytical technique as 
described in § 600.006(e), in addition to 
testing (e.g., city fuel economy data by 
testing, highway fuel economy data by 
analytical technique). 

(2) The data generated shall be 
submitted to the Administrator 
according to the procedures in § 600.006. 

(c) Minimum data requirements for 
Jabeling: (1) In order to establish fuel 
economy label values under § 600.306, 
the manufacturer shall use only test 
data accepted in accordance with 
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§ 600.008 (b) and (f) and meeting the 
minimum coverage of: 

(i) Data required for emission 
certification under §§ 86.084-24, 86.079- 
32, 86.079-33, and 86.082-34, 

(ii) Data from the highest projected 
model year sales subconfiguration 
within the highest projected model year 
— configuration for each base level, 
an 

(iii) For additional model types 
established under §800.207(a)(2), data 
from each subconfiguration included 
within the model type. 

(2) For the purpose of recalculating 
fuel economy label values as required 
under §600.314(b), the manufacturer 
shall submit data required under 
§ 600.507. 

(d) Minimum data requiremenis for 
the manufacturer's average fuel 
economy: For the purpose of calculating 
the manufacturer’s average fuel 
economy under § 600.510, the 
manufacturer shall submit data 
representing at least 90 percent of the 
manufacturer’s actual mode! year 
production, by configuration, for each 
category identified for calculation under 
§ 600.510{a). 

(Approved by the Office of Management and 
Budget under contro! number 2000-0390) 


22. A new § 600.101-86, which is 
identical to § 600:101-85 except that 
paragraph (a) has been revised and 
paragraph (b) has been deleted, is added 
to read as follows: 


§ 600.101-86 General applicability. 

(a) The provisions of this subpart are 
applicable to 1986 and later model year 
gasoline-fueled and diesel automobiles. 

23. A new § 600.201-86, which is 
identical to § 600.201-85 except that 
paragraph (a) has been revised and 
paragraph (b) has been deleted, is added 
to read as follows: 


§ 600.201-86 General applicability. 

(a) The provisions of this subpart are 
applicable to 1986 and later model year 
gasoline-fueled and diesel automobiles. 

24. A new § 600.208-86, which is 
identical to § 600.206-81 except for 
revised paragraphs (a)(1), (a)(2)(i), 
(a)(2)(ii), and (a) (2){iii), is added to read 
as follows: 


(a) Fuel economy values determined 
for each vehicle, and as approved in 
§ 600.008 (b) or (f), are used to determine 
city, highway, and combined fuel 
economy values for each vehicle 
configuration (as determined by the 
Administrator) for which data are 
available. 


(1) If only one set of city and highway 
fuel economy values is accepted for a 
vehicle configuration, these values, 
rounded to the nearest tenth of a mile 
per gallon, comprise the city and 
highway fuel economy values for that 
configuration. 

(2) If more than one city or highway 
fuel economy value is accepted for a 
vehicle configuration: 

(i} All data shall be grouped according 
to the subconfiguration for which the 
data were generated using sales 
projections supplied in accordance with 
§ 600.207(a)({3). 

(ii) Within each group of data, all 
values are harmonically averaged and 
rounded to the nearest 0.0001 of a mile 
per gallon in order to determine city and 
highway fuel economy values for each 
subconfiguration at which the vehicle 
configuration was tested. 

(iii) All city fuel economy values and 
all highway fuel economy values 
calculated in paragraph (a)(2)(ii) of this 
section are {separately for city and 
highway) averaged in proportion to the 
sales fraction (rounded to the nearest 
0.0001} within the vehicle configuration 
(as provided to the Administrator by the 
manufacturer) of vehicles of each tested 
subconfiguration. The resultant values, 
rounded to the nearest 0.0001 mile per 
gallon, are the city and highway fuel 
economy values for the vehicle 
configuration. 

(3) The combined fuel economy value 
for a vehicle configuration is calculated 
by harmonically averaging the city and 
highway fuel economy values, as 
determined in § 600.206(a) (1) or (2), 
weighted 0.55 and 0.45 respectively, and 
rounded to the nearest 0.0001 mile per 
gallon. A sample of this calculation 
appears in Appendix II to this part. 

(b) If only one equivalent petreieum- 
based fuel economy value exists for an 
electric configuration, that value, 
rounded to the nearest tenth of a mile 
per gallon, will comprise the petroleum- 
based fuel economy for that 
configuration. 

(c) If more than one equivalent 
petroleum-based fuel economy value 
exists for an electric vehicle 
configuration, all values for that vehicle 
configuration are harmonically averaged 
and rounded to the nearest 0.0001 mile 
per gallon for that configuration. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


25. A new § 600.207-86, which is 
identical to § 600.207-80 except for 
revised and renumbered paragraphs 
(a)(2) through (a)(6) is added to read as 
follows: 
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§ 600.207-86 Calculation of fue! economy 
values for a mode! type. 

(a) Fuel economy values for a base 
level are calculated from vehicle 
configuration fuel economy values as 
determined in § 660.206(a) for low- 
altitude tests. 

(1) If the Administrator determines 
thai automobiles intended for sale in the 
State of California are likely to exhibit 
significant differences in fuel economy 
from those intended for sale in other 
states, he will calculate fuel economy 
values for each base level for vehicles 
intended for sale in California and for 
each base level for vehicles intended for 
sale in the rest of the states. 

(2) In order to highlight the fuel 
efficiency of certain designs otherwise 
included within a model type, a 
manufacturer may wish to subdivide a 
model type into one or more additional 
model types. This is accomplished by 
separating subconfigurations from an 
existing base level and placing them into 
a new base level. The new base level is 
identical to the existing base level 
except that it shall be considered, for 
the purposes of this paragraph, as 
containing a new basic engine. The 
manufacturer will be permitted to 
designate such new basic engines and 
base level(s) if: 

(i) Each additional model type 
resulting from division of another model 
type has a unique car line name and that 
name appears on the label and on the 
vehicle bearing that label, 

(ii) The subconfigurations included in 
the new base levels are not included in 
any other base level which differs only 
by basic engine {i.e., they are not 
included in the calculation of the 
original base level fuel economy values), 
and ; 

(iii) All subconfigurations within the 
new base level are represented by test 
data in accordance with § 600.010({c)(ii). 

(3) The manufacturer shall supply 
total model year sales projections for 
each car line/vehicle subconfiguration 
combination. 

(i) Sales projections must be supplied 
separately for each car line-vehicle 
subconfiguration intended for sale in 
California and each car line/vehicle 
subconfiguration intended for sale in the 
rest of the states if required by the 
Administrator under paragraph (a)(1) of 
this section. 

{ii) Manufacturers shall update sales 
projections at the time any model type 
velue is calculated for a label value. 

(iii) The requirements of this 
paragraph may be satisfied by providing 
an amended application for certification, 
as described in § 86.084-21. 
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(4) Vehicle configuration fuel economy 
values, as determined in § 600.206(a), 
are grouped according to base level. 

{i) If only one vehicle configuration 
within a base level has been tested, the 
fuel economy value from that vehicle 
configuration constitutes the fuel 
economy for that base level. 

{ii) If more than one vehicle 
configuration within a base level has 
been tested, the vehicle configuration 
fuel economy values are harmonically 
averaged in proportion to the respective 
sales fraction (rounded to the nearest 
0.0001) of each vehicle configuration and 
the resultant fuel economy value 
rounded to the nearest 0.0001 mile per 
gallon. 

(5) The procedure specified in 
§ 600.207(a) will be repeated for each 
base level, thus establishing city, 
highway, and combined fuel economy 
values for each base level. 

(6) For the purposes of calculating a 
base level fuel economy value, if the 
only vehicle configuration(s) within the 
base level are vehicle configuration(s) 
which are intended for sale at high 
altitude, the Administrator may use fuel 
economy data from tests conducted on 
these vehicle configuration(s) at high 
altitude to calculate the fuel economy 
for the base level. 

(b) For each model type, as 
determined by the Administrator, a city, 
highway, and combined fuel economy 
value will be calculated by using the 
projected sales and fuel economy values 
for each base level within the model 
type. 

(1) If the Administrator determines 
that automobiles intended for sale in the 
State of California are likely to exhibit 
significant differences in fuel economy 
from those intended for sale in other 
states, he will calculate fuel economy 
values for each model type for vehicles 
intended for sale in California and for 
each model type for vehicles intended 
for sale in the rest of the states. 

(2) The sales fraction for each base 
level is calculated by dividing the 
projected sales of the base level within 
the model type by the projected sales of 
the model type and rounding the 
quotient to the nearest 0.0001. 

(3) The city fuel economy values of 
the model type (calculated to the nearest 
0.0001 mpg) are determined by dividing 
one by a sum of terms, each of which 
corresponds to a base level and which is 
a fraction determined by dividing: 

(i) The sales fraction of a base level, 


Vv . 
(ii) The city fuel economy value for 
the respective base level. 
(4) The procedure specified in 
paragraph (b)(3) of this section is 
repeated in an analogous manner to 


determine the highway and combined 
fuel economy values for the model type. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


26. A new § 600.301-86, which is 
identical to § 600.301-85 except that 
paragraph (a) has been revised and 
paragraph (c) has been deleted, is added 
to read as follows: 


§ 600.301-86 General applicability. 

(a) The provisions of this subpart are 
applicable to 1986 and later model year 
gasoline-fueled and diesel automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 

27. Anew § 600.306-86, which is 
identical to § 600.306-85 except for 
revised paragraphs (a)(1), (a)(2), (b)(1), 
(b)(2), (c), (c)(2), is added to read as 
follows: 


§ 600.306-86 Labeling requirements. 

(a) Prior to being offered for sale, each 
manufacturer shall affix or cause to be 
affixed and each dealer shall maintain 
or cause to be maintained on each 
automobile: 

(1) A general fuel economy label 
(initial, or updated as required in 
§ 600.314) as described in § 600.307(b)(3) 
or: 

(2) A specific label, as described in 
§ 600.307(b)(4), for those automobiles 
manufactured or imported before the 
date that occurs 15 days after general 
labels have been determined by the 
manufacturer. 

(i) If the manufacturer elects to use a 
specific label within a model type (as 
defined in § 600.002({a)(19}), he shall also 
affix specific labels on all automobiles 
within this model type, except on those 
automobiles manufactured or imported 
before the date that labels are required 
to bear range values as required by 
paragraph (b) of this section, or 
determined by the Administrator, or as 
permitted under § 600.310. 

(ii) If a manufacturer elects to change 
from general to specific labels or vice 
versa within a model type, the 
manufacturer shall, within five calendar 
days, initiate or discontinue as 
applicable, the use of specific labels on 
all vehicles within a model type at all 
facilities where labels are affixed. 
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(3) For any vehicle for which a 
specific label is requested which has a 
fuel economy value at or below the 
minimum tax-free value, the following 
statement must appear on the specific 
label: 


[Manufacturer's name] may have to pay 
IRS a Gas Guzzler Tax on this vehicle 
because of its low fuel economy unless the 
combination of mpg data from similar 
vehicles exceeds the minimum tax-free mpg. 


(4){i) At the time a general fuel 
economy value is determined for a 
model type, a manufacturer shall, except 
as provided in paragraph (a)(4)(ii) of this 
section, relabel, or cause to be 
relabeled, vehicles which: 

(A) Have not been delivered to the 
ultimate purchaser, and 

(B) Have a combined model type fuel 
economy value of 0.1 mpg or more below 
the lowest fuel economy value at which 
a Gas Guzzler Tax of $0 is to be 
assessed. 

(ii) The manufacturer has the option of 
relabeling vehicles during the first five 
working days after the general label 
value is known. 

(iii) For those vehicle model types 
which have been issued a specific label 
and are subsequently found to have tax 
liability, the manufacturer is responsible 
for the tax liability regardless of 
whether the vehicle has been sold or not 
or whether the vehicle has been 
relabeled or not. 

(b) The manufacturer shall include the 
current range of fuel economy of 
comparable automobiles (as described 
in §§ 600.311 and 600.314) in the label of 
each vehicle manufactured or imported 
more than 15 calendar days after the 
current range is made available by the 
Administrator. 

(1) Automobiles manufactured before 
a date 16 or more calendar days after 
the initial label range is made available 
under § 600.311(c) may be labeled 
without a range of fuel economy of 
comparable automobiles. In place of the 
range of fuel economy of comparable 
automobiles, the label must contain a 
statement indicating that, as of the date 
of production or importation of this 
automobile, no range of fuel economy of 
comparable automobiles was available. 

(2) Automobiles manufactured more 
than 15 calendar days after the initial or 
updated label range is made available 
under § 600.311 (c) or (d) will be labeled 
with the current range of fuel economy 
of comparable automobiles as approved 
for that label. 

(c) The fuel economy label must be . 
readily visible from the exterior of the 
automobile and remain affixed until the 
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time the automobile is delivered to the 
ultimate consumer. 

(1) The fuel economy label must be 
located on a side window. If the window 
is not large enough to contain both the 
Automobile Information Disclosure Act 
label and the fuel economy label, the 
manufacturer shall have the fuel 
economy label affixed on another 
window and as close as possible to the 
Automobile Information Disclosure Act 
label. 

(2) The fuel economy label 
information may be included with the 
Automobile Information Disclosure Act 
label if the prominence and legibility of 
the fuel economy label is maintained. 
For this purpose, all fuel economy label 
information must be placed on a 
separate section in the lower or right 
hand portion of the label and may not be 
intermixed with the Automobile 
Information Disclosure Act label 
information, except for vehicle 
descriptions as noted in § 600.307(b)(5). 

(3) The manufacturer shall have the 
fuel economy label affixed in such a 
manner that appearance and legibility 
are maintained until after the vehicle is 
delivered to the ultimate consumer. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


28. A new § 600.307-86 is added to 
read as follows: 


§ 600.307-86 Fuel economy label format 
requirements. 

(a)(i) Fuel economy labels must be: 

(i) Rectangular in shape with a 
minimum height of 4.5 inches (114 mm) 
and a minimum length of 7.0 inches (178 
mm) as depicted in Appendix VIII. 

(ii) Printed in a color which contrasts 
with the paper color. 

(iii) The label shall have a contrasting 
border at least 0.25 inches (6.4 mm) 
wide. 

(2) The top 50 percent of the total fuel 
economy label area shall contain only 
the following information and in the 
same format depicted in the label format 
in Appendix VIII: 

{i) The titles “CITY MPG” and 
“HIGHWAY MPG”, centered over the 
applicable fuel economy estimates, in 
bold caps 10 points in size, 

(ii) The city and highway fuel 
economy estimates calculated in 
accordance with § 600.209 (a) and (b), 

(iii) The fuel pump logo, and 

(iv) The phrase “Compare this 
{vehicle/truck] to others in the FREE 
GAS MILEAGE GUIDE available at the 
dealer,” shall be “dropped-out” of the 
top border as depicted in the sample 
label format in Appendix VIII. The 
phrase shall be in lower case in a 
medium condensed type except for the 


words “FREE GAS MILEAGE GUIDE” 
which shall be capitalized in a bold 
condensed type and no smaller than 12 
points in size. 

(3) The bottom 50 percent of the label” 
shall contain the following information: 

(i) The [vehicle/truck] description, as 
described in paragraph (c) or (d) of this 
section, when applicable. 

(ii}({A) A statement: “Actual mileage 
will vary with options, driving 
conditions, driving habits and 
{[vehicle’s/truck’s] condition. Results 
reported to EPA indicate that the 
majority of [vehicle/truck] with these 
estimates will achieve between —— and 
—— mpg in the city, and between —— 
and ——— mpg on the highway.” 

(B) The range values for this 
statement are to be calculated in 
accordance with the following: 

(1) The lower range values shall be 
determined by multiplying the city and 
highway estimates by 0.85, then 
rounding to the next lower integer value. 

(2) The upper range values shall be 
determined by multiplying the city and 
highway estimates by 1.15 and rounding 
to the next higher integer value. 

(iii)(A) A statement: “For comparison 
shopping, all [vehicles/trucks] classified 
as [insert category as determined in 
§ 600.511] have been issued mileage 
estimates ranging from —— to —— city 
and —— to —— mpg highway.” (The 
range values are those determined in 
accordance with § 600.311.) Or, when 
applicable, 

(B) A statement: “A range of fuel 
economy values for other [insert 
category as determined in § 600.511] 
was not available when this [vehicle/ 
truck] was labeled.” 

{iv)(A) The statement: “Estimated. 
Annual Fuel Cost:” followed by the 
appropriate value calculated in 
accordance with paragraph (g) or (h) of 
this section. 

(B) At the manufacturers option, it 
may include the fuel cost and the annual 
mileage interval used to determine the 
annual fuel cost. 

(v) For the 1986 model year only, the 
statement: “Under EPA’s previous fuel 
economy program, used prior to the 1985 
model, year this [vehicle/truck}] would 
have received a single estimate of 
{insert unadjusted city value, rounded to 
the nearest whole mpg, as determined in 
§ 600.207(b)] mpg.” 

(vi)(A) The Gas Guzzler statement, 
when applicable (see paragraph (f) of 
this section), must be centered on a 
separate line between the bottom border 
and the Estimated Annual Fuel Cost 
statements. The words “Gas Guzzler” 
shall be highlighted. 
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(B) The type size will be the largest 
type size in the bottom 50 percent of the 
label. 

(4) The maximum type size for the 
statements located in the lower 50 
percent of the label shall not exceed 10 
points in size. 

(b)(1) The city mpg number shall be 
displayed on the left and the highway 
mpg number displayed on the right. 

(2) Each mpg digit shall measure at 
least 0.35 inches by 0.6 inches (9 x 15 
mm) in width and height respectively. 

(3) The strike width of each mpg digit 
shall be at least 0.075 inches (1.9 mm). 

(4)(i) MPG digits not printed as a 
single character shall be made of a 
matrix of smaller characters. This 
matrix shall be at least four characters 
wide by five characters high (with the 
exception of three characters wide for 
the numerical character denoting “one”.) 

(ii) The small characters shall be 
made of successive overstrikes to form a 
reasonably dark and continuous line 
that approximates a single large 
character. 

(5)(i) If manufacturer chooses to 
enlarge the label from that depicted in 
Appendix VIII the logo and the fuel 
economy label values, including the 
titles “CITY MPG” and “HIGHWAY 
MPG", must be increased in the same 
proportion. 

(ii) The area bounded by the bottom 
of the fuel pump logo to the top of the 
border must continue to represent at 
least 50 percent of the available label 
area. 

(c) The vehicle description on general 
labels will be as follows: 

(1) Model year; 

(2) Vehicle car line; 

(3) Engine displacement, in cubic 
inches, cubic centi-meters, or liters 
whichever is consistent with the 
customary description of that engine; 

(4) Number of engine cylinders or 
rotors; 

(5) Additional engine description, if 
necessary to distinguish otherwise 
identical model types, as approved by 
the Administrator; 

(6) Fuel metering system, including 
number of carburetor barrels, if 
applicable; 

(7) Transmission class; 

(8) Catalyst usage, if necessary to 
distinguish otherwise identical model 
types; and 

(9) California emission control system 
usage, if applicable and if the 
Administrator determines that 
automobiles intended for sale in the 
State of California are likely to exhibit 
significant differences in fuel economy 
from those intended for sale in other 
states. 
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(d) The vehicle description on specific 
labels will be as follows: 

(1) The descriptions of paragraph (b) 
of this section; 

(2) Interia weight class; 

(3) Axle ratio; and 

(4) Other engine or vehicle 
parameters, if approved by the 
Administrator. 

(e) Where the fuel economy label is 
incorporated with the pricing 
information sticker, the applicable 
vehicle description, as set forth in 
paragraph (c) or {d) of this section, does 
not have to be repeated if the 
information is readily found on the 
Motor Vehicle Information and Cost 
Savings Act label. 

(f}(1) For fuel economy labels of 
passenger automobile model types 
requiring a tax statement under 
§ 600.513, the phrase “* * * Gas Guzzler 
Tax: $——_***”. 

(2) The tax value required by this 
paragraph shall be based on the 
combined fuel economy value for the 
model type calculated in accordance 
with § 600.207 and rounded to the 
nearest 0.1 mpg. Adjustments in 
accordance with § 600.209 wil! not be 
used to determine the tax liability. 

(g) General Labels: The annual fuel 
cost estimate for operating an 
automobile included in a model type 
shall be computed by using values for 
the fuel cost per gallon and average 
annual mileage, predetermined by the 
Administrator, and the fuel economy 
determined in § 600.209{d). 

(1) The annual fuel cost estimate for a 
model type is computed by multiplying: 
(i) Fuel cost per gallon expressed in 

dollars to the nearest 0.05 dollar, by 

(ii) Average annual mileage, 
expressed in miles per year to the 
nearest, 1,000 miles per year, by 

(iii) The average, rounded to the 
nearest 0.0001 gallons per mile of the 
fuel economy value determined in 
§ 600.209(d) for a model type. 

(2) The product computed in (g)(1) and 
rounded to the nearest dollar per year 
will comprise the annual fuel cost 
estimate that appears on general labels 
for the model type. 

(h) Specific Labels: The annual fuel 
cost estimate for operating an 
automobile included in a vehicle 
configuration will be computed by using 
values for the fuel cost per gallon and 
average annual mileage and the fuel 
economy determined in paragraph 
(h}(1){iii) of this section. 

(1) The annual fuel cost estimate for 
vehicle configuration is computed by 
multiplying: 

(i) Fuel cost per gallon expressed in 
dollars to the nearest 0.05 dollar, by 


(ii) Average annual mileage, 
expressed in miles per year to the 
nearest 1,000 miles per year, by 

(iii) The inverse, rounded to the 


-nearest 0.0001 gallons per mile, of the 


fuel economy value determined in 

§ 600.206(a)(2)(iii) for a vehicle 
configuration (city and highway values 
will be adjusted by the factors in 

§ 600.209 (a) and (b) and combined 
according to § 600.209(d)} before the 
calculation). 

(2) The product computed in (h)(1) of 
this section and rounded to the nearest 
dollar per year wil! comprise the annual 
fuel cost estimate that appears on 
specific labels for that vehicle 
configuration. 

(Approved by the Office of Management and 
Budget under control number 2000-0390) 


§ 600.308-86 [Reserved] 
29. Section 600.308-86 is reserved. 


§ 600.309-86 [Reserved] 
30. Section 600.309-86 is reserved. 
31. A new § 600.310-86 is added to 
read as follows: 


§ 600.310-86 Labeling of high altitude 
vehicles. 

(a) The Administrator may approve, at 
the request of the manufacturer, specific 
labels for high altitude vehicles 
according to § 600.306. 

(b) A high altitude vehicle may be 
labeled with a general or specific label 
by a manufacturer without regard to the 
type of label (genera! or specific) used at 
low altitude for that model type or 
vehicle configuration. 

32. A new § 600.311-86 is added to 
read as follows: 


§ 600.311-86 Range of fuel economy for 
comparabie automobiles. 

(a) The Administrator will determine 
the range of city and the range of 
highway fuel economy values for each 
class of comparable automobiles. 

(b) The range of city fuel economy 
values within a class is the maximum 
city and the minimum city fuel economy 
value for all general labels as 
determined in § 600.307(b)(3) regardless 
of manufacturer. The range of highway 
values is determined in the same 
manner. 

(c) The initial range will be made 
available on a date specified by the 
Administrator that closely coincides to 
the date of the general model 
introduction for the industry. 

(d) The ranges of comparable fuel 
economy values for a class of 
automobiles will be updated 
periodically and will be derived from 
the latest available label values 
reported to the Administrator for that 
class of automobiles. 
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(e) If the Administrator determines 
that automobiles intended for sale in 
California are likely to exhibit 
significant differences in fuel economy 
from those intended for sale in other 
states, he will compute separate ranges 
of fuel economy values for each class of 
automobiles for California and for the 
other states. 

(f) For high altitude vehicles 
determined under § 600.310, both 
general and specific labels will contain 
the range of comparable fuel economy 
computed in this section. 

(g) The manufacturer shall include the 
appropriate range of fuel economy 
determined by the Administrator in 
paragraph (c) or (d) of this section, on 
each label affixed to an automobile 
within that class except as provided in 
§ 600.306(b}(7){ii). 

(Approved by the Office of Management and 
Budget under control number 2000-0390) 


33. Anew § 600.312-86 is added to 
read as follows: 


§ 600.312-86 Labeling, reporting, and 
gcordkeeping; Administrator reviews. 

(a}(1) The manufacturer shall 
determine label values (general and 
specific) using the procedures specified 
in Subparts C and D of this part and 
submit the label values, and the data 
sufficient to calculate the label values, 
to the Administrator according to the 
timetable specified in § 600.313. 

(2) Except under paragraph (a)(4) of 
this section, the manufacturer is not 
required to obtain Administrator 
approval of label values prior to the 
introduction of vehicles for sale. 

(3) The label values that the 
manufacturer calculates and submits 
under paragraph (a)(1) of this section 
shall constitute the EPA fuel economy 
estimates unless the Administrator 
determines that they are not calculated 
according to the procedures specified in 
Subpart C and D of this part. 

(4) If required by the Administrator, 
the manufacturer shall obtain 
Administrator approval of label values 
prior to affixing labels to vehicles. 

(5)(i) If at any time during the model 
year, any label values are determined 
not to be calculated according to the 
procedures specified in Subparts C and 
D of this part, the Administrator shall 
notify the manufacturer in writing. 

(ii) If the Administrator has sufficient 
information to enable calculation of the 
correct label values, this notification 
shall specify the correct label values 
which constitute the EPA Fuel Economy 
Estimates. 

(iii) If additional information is 
required, the Administrator shall request 
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such additional information and a 
recalculation of the label value by the 
manufacturer. - 

(6) If the Administrator determines 
revised label values under paragraph 
(a)(5) of this section are lower than the 
label values calculated by the 
manufacturer, the manufacturer shall 
affix the revised labels to all affected 
new vehicles which are unsold 
beginning no later than 15 calendar days 
after the date of notification by the 
Administrator. 

(b)(1) The manufacturer is responsible 
for affixing vehicle labels that meet the 
format and content requirements of this 
subpart. 

(2) The manufacturer shall retain for 
examination, at the Administrator's 
discretion, typical label formats 
representing all information required on 
the manufacturer’s fuel ecomomy labels. 
The information shall include the text of 
all required and voluntary information 
as well as the size and color of print and 
paper, spacing, and location of all 
printed information. Where the fuel 
economy label is incorporated with the 
Automobile Information Disclosure Act 
label, the above requirements pertain to 
those sections of the label concerning 
fuel economy labeling information. 

(3) If the Administrator determines 
upon examination of record that the . 
label format or content do not meet the 
requirements of this subpart, the 
Administrator may: 

(i) Require the manufacturer to make 
specific changes in subsequent labels, 
and 

(ii) Require such changes to be 
implemented on a reasonable timetable, 
but no sooner than 15 days from the 
date of notification to the manufacturer. 
(Approved by the Office of Management and 
Budget under control number 2000-0390) 


34. A new § 600.313-86 is added to 
read as follows: 


§ 600.313-86 Timetabie for data and 
information submittal and review. 

(a) A manufacturer shall submit to the 
Administrator fuel economy label values 
and sufficient information to determine 
fuel economy label values within the 
following time constraints (except for 
manufacturers designated under 
§ 600.312({a)(4) who shall submit the 
information no later than thirty calendar 
days prior to the date the model type 
[vehicle] is initially offered for sale. 

_-(1) For initial general label values, no 
later than five working days before the 
date that the model type is initially 
offered for sale; 

(2) For specific label values, no later 
than five working days before any 
vehicles are offered for sale. 


(3) For mode! types having label 
values updated because of running 
changes (as required under § 600.314(b)), 
the submission must be made at least 
five working days before the date of 
implementation of the running change. 

(b) A manufacturer may not proceed 
with any label calculation until the data 
from each vehicle used in such 
calculation satisfies the requirements of 
§ 600.008. 

(c) If the Administrator has waived 
any testing in paragraph (b) of this 
section and subsequently finds that the 
decision to waive testing was based on 
an incorrect data submission or that a 
fuel economy offset exists (based on 
subsequent testing of that 
manufacturer’s product line), the 
Administrator may require confirmation 
of the data generated by any such 
waived vehicle. 

(Approved by the Office of Management and 
Budget under control number 2000-0390) 


35. A new § 600.314—86 is added to 
read as follows: 


§ 600.314-86 Updating label values, annual 
fuei cost, Gas Guzzier Tax, and range of 
fuel economies for comparable 
automobiies. 

(a) The label values established in 
§ 600.312 shall remain in effect for the 
model year unless updated in 
accordance with paragraph (b) of this 
section. 

(b)(1) The manufacturer shall 
recalculate the model type fuel economy 
values for any model type containing 
base levels affected by running changes 
specified in §600.507(a). 

(2) For separate model types created 
in § 600.207(a)(2), the manufacturer shall 
recalculate the model type values for 
any additions or deletions of 
subconfigurations to the model type. 
Minimum data requirements specified in 
§600.010(c)(1){ii) shall be met prior to 
recalculation. 

(3) Label value recalculations shall be 
performed as follows: 

(i) The manufacturer shall use 
updated total model year projected sales 
for label value recalculations. 

(ii) All model year data approved by 
the Administrator at the. time of the 
recalculation for that model type shall 
be included in the recalculation. 

(iii) Using the additional data under 
paragraph (b) of this section, the 
manufacturer shall calculate new model 
type city and highway values in 
accordance with §§ 600.207 and 600.209 
except that the values shall be rounded 
to the nearest 0.1 mpg. 

(iv) The existing label values, 
calculated in accordance with 
§§ 600.207 and 600.209, shall be rounded 
to the nearest 0.1 mpg. 


(4)(i) If the recalculated city or 
highway fuel economy value in 
paragraph (b)(3)({iii) of this section is 
less than the respective city or highway 
value in paragraph (b)(3){iv) of this 
section by 1.0 mpg or more, the 
manufacturer shall affix labels with the 
recalculated model type values (rounded 
to whole mpg’s) to all new vehicles of 
that model type beginning on the day of 
implementation of the running change. 

(ii) If the recalculated city or highway 
fuel economy value in paragraph 
(b)(3)(iii) of this section is higher than 
the respective city or highway value in 
paragraph (b)(3){iv) of this section by 1.0 
mpg or more, then the manufacturer has 
the option to use the recalculated values 
for labeling the entire model type 
beginning on the day of implementation 
of the running change. 

(c) For fuel economy labels updated 
‘ising recalculated fuel economy values 
determined in accordance with 
paragraph (b) of this section, the 
manufacturer shall concurrently update 
all other label information (e.g., the 
annual fuel cost, range of comparable 
vehicles and the applicability of the Gas 
Guzzler Tax if required by Department 
of Treasury regulations). 

(d) The Administrator shall 
periodically update the range of fuel 
economies of comparable automobiles 
based upon all label data supplied to the 
Administrator. 


(Approved by the Office of Management and 
Budget under contro] number 2000-0390) 


36. A new § 600.501-86, which is 
identical to § 600.501-85 except that 
paragraph (a) has been revised and 
paragraph (c) has been deleted, is added 
to read as follows: 


§ 600.501-86 General applicability. 


(a) The provisions of this subpart are 
applicable to 1986 and later model year 
gasoline-fueled and diesel automobiles. 

(b)(1) Manufacturers that produce 
only electric vehicles are exempt from 
the requirement of this subpart, except 
with regard to the requirements in those 
sections pertaining specifically to 
electric vehicles. 

(2) Manufacturers with worldwide 
production (excluding electric vehicle 
production) of less than 10,000 gasoline- 
fueled and/or diesel powered passenger 
automobiles and light trucks may 
optionally comply with the electric 
vehicle requirements in this Subpart. 


§ 600.506-86 [Reserved] 


37. Section 600.506-86 is reserved. 
38. A new § 600.507-86 is added to 
read as follows: 
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§ €00.507-86 Running chenge data 
requirements. 

(a) Except as specified in paragraph 
(d) of this section, the manufacturer 
shall submit additional running change 
fuel economy data as specified in 
paragraph (b) of this section for any 
running change approved or 
implemented under § § 86.079-32, 86.079- 
33, or 86.082-34 which: 

(1) Creates a new base level or, 

(2) Affects an existing base level by: 
(i) Adding an ax!e ratio which is 10 
percent (or more) larger than the largest 

axle ratio tested. 

(ii) Increasing the road-load 
horsepower for a subconfiguration by 10 
percent or more for the individual 
running change or, when considered 
cumulative, since original certification 
(for each cumulative 10 percent increase 
using the originally certified road-load 
horsepower as a base). 

(iii) Adding a new subconfiguration by 
increasing the equivalent test weight for 
any previously tested subconfiguration 
in the base level. 

(b)(1) The additional running change 
fuel economy data requirement in 
paragraph (a) of this section will be 
determined based on the sales of the 
vehicle configurations in the created or 
affected base level(s) as updated at the 
time of running change approval. 

(2) Within each newly created base 
level as specified in paragraph (a)(1) of 
this section, the manufacturer shall 
submit data from the highest projected 
total model year sales subconfiguration 
within the highest projected total model 
year sales configuration in the base 
level. 

(3) Within each base level affected by 
a running change as specified in 
paragraph (a)(2) of this section, fuel 
economy data shal! be submitted for the 
vehicle configuration created or affected 
by the running change which has the 
highest total model year sales. The test 
vehicle shall be of the subconfiguration 
created by the running change which 
has the highest projected total model 
year sales within the applicable vehicle 
configuration. 

(c) The manufacturer shall submit the 
fuel economy data required by this 
section to the Administrator in 
accordance with § 600.313(a)(2). 

(d) For those model types created 
under § 600.207({a}(2), the manufacturer 
shall submit data for each 
subconfiguration added by a running 
change. 

(Approved by the Office of Management and 
Budget under contro] number 2000-0390) 


§ 600.508-86 [Reserved] 
39. Section 600.508-86 is reserved. 


40. A new § 600.509-86, is added to 
read as follows: 


§ 600.509-86 Voluntary submissicn of 
additional data. 

(a) The manufacturer may, at his 
option, submit data in addition to the 
data required by the Administrator. 

(b) Additional fuel economy data may 
be submitted by the manufacturer for 
any vehicle configuration which is to be 
tested es required in § 600.507 or for 
which fuel economy data were 
previously submitted under paragraph 
(c) of this section. 

(c) Within a base level, additional fuel 


economy data may be submitted by 


manufacturing for any vehicle 
configuration which is not required to be 
tested by § 600.507. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


41. Anew § 600.510-86, which is 
identical to § 600.510-80 except for 
revised paragraphs (b), (b)(1), and (b)(2), 
and deleted paragraphs (a)(7) and 
(b}(2)(vi), is added to read as follows: 


§ 600.510-86 . Calculation of average fuel 
economy. 

(a) Average fuel economy will be 
calculated to the nearest 0.1 mpg for the 
classes of automobiles identified herein, 
and the results of such calculations will 
be reported to the Secretary of 
Transportation for use in determining 
compliance with the applicable fuel 
economy standards. 

(1) An average fuel economy 
calculation will be made for the 
category of passenger automobiles that 
is domestically manufactured as defined 
in § 600.511(d)(1). 

(2) An average fuel economy 
calculation. will be made for the 
category of passenger automobiles that 
is not domestically manufactured as 
defined in § 600.511{d)(2). 

(3) An average fuel economy 
calculation will be made for the 
category of light trucks which is defined 
in § 600.511(e)(1) and has two-wheel 
drive. 

(4) An average fuel economy 
calculation will be made for the 
category of light trucks which is defined 
in § 600.511(e)(1) and has four-wheel 
drive. 

(5) An average fuel economy 
calculation will be made for the 
category of light trucks which is defined 
in § 600.511(e)(2) and has two-wheel 
drive. : 

(6) An average fuel economy 
calculation will be made for the 
category of light trucks which is defined 
re § 600.511(e)(2) and has four-wheel 

ve. 
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(b) For the purpose of calculating 
average fuel economy under paragraph 
(c), of this section: 

(1) All fuel economy data submitted in 
accordance with § 600.006(e) or 
§ 600.512(c) shall be used. 

(2) The combined city/highway fuel 
economy will be calculated for each 
model type in accordance with § 600.207 
of this section except that: 

(i) Separate fuel economy values will 
be calculated for model types and base 
levels associated with car lines that are: 

(A) Domestically produced, and 

{B) Nondomestically produced and 
imported; 

(ii) Total model year production data, 
as required by this subpart, will be used 
instead of sales projections; 

(iii) The fuel economy value of diesel- 
powered model types will be multiplied 
by the factor 1.0 to correct gallons of 
diesel fuel to equivalent gallons of 
gasoline; 

(iv) The fuel economy value will be 
rounded to the nearest 0.1 mpg; 

(v) At the manufacturer's option, those 
vehicle configurations that are 
selfcompensating to altitude changes 
may be separated by sales into high- 
altitude sales categories and low- 
altitude sales categories. These separate 
sales categories may then be treated 
(only for the purpose of this section) as 
separate configurations in accordance 
with the procedure of paragraph 
§ 600.207(a)(4){ii), and 

(3) The fuel economy value for each 
vehicle configuration is the combined 
fuel economy calculated according to 
§ 600.206 except that: 

(i) Separate fuel economy values will 
be calculated for vehicle configurations 
associated with car lines that are: 

(A) Domestically produced, and 

(B) Nondomestically produced and 
imported: 

(ii) Total model year production data, 
as required by this subpart will be used 
instead of sales projections; and 

(iii) The fuel economy value of diesel- 
powered model types will be multiplied 
by the factor 1.0 to convert gallons of 
diesel fuel to equivalent gallons of 
gasoline. 

(c) Except as permitted in paragraph 
(d) of this section, the average fuel 
economy will be calculated individually 
for each category identified in 
§ 600.510(a) as follows: 

(1) Divide the total production volume 
of that category of automobiles by 

(2) A sum of terms, each of which 
corresponds to a model type within that 
category of automobiles and is a 
fraction determined by dividing 
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{i) The number of automobiles of that 
model type produced by the 
manufacturer in the model year by 

(ii) The fuel economy calculated for 
that model type in accordance with 
paragraph (b)(2) of this section. 

(d) The Administrator may approve 
alternative calculation methods if they 
are part of an approved credit plan 
under the provisions of Section 503(b) of 
U.S.C. 2003{b). 


(Approved by the Office of Management and 
Budget under contro! number 2000-0390) 


42. A new § 600.512-86, which is 
identical to § 600.512-80 except for 
revised paragraphs (b)(1), (b)(2), (c)(1), 
and (c){2), is added to read as follows: 


§ 600.512-86 Model year report. 


(a) For each model year, the 
manufacturer shall submit to the 
Administrator a report, known as the 
model year report, containing all 
information necessary for the 
calculation of the manufacturer's 
average fuel economy. 

(b)(1) The model year report shall be 
in writing, signed by the authorized 
representative of the manufacturer and 
shall be submitted no later than 60 days 
after the report required in § 86.082-37 
for the final production quarter. 


(2) The Administrator may waive the 
requirement that the model year report 
be submitted within 60 days after the ° 
final quarterly production report. Based 
upon a request by the manufacturer, if 
the Administrator determines that 60 
days is insufficient time for the 
manufacturer to provide all additional 
data required as determined in 
§ 600.507, the Administrator shall 
establish a date by which the model 
year report must be submitted. 

(3) Separate reports shall be 
submitted for passenger automobiles 
and light trucks (as identified in 
§ 600.510). 

(c) The model year report must 
include the following information: 

(1) All fuel economy data used in the 
labeling calculations and subsequently 
required by the Administrator in 
accordance with § 600.507. 

(2) All fuel economy data for 
certification vehicles and for vehicles 
tested for running changes approved 
under §§ 86.079-32, 86.079-33, and 
86.082-34. ‘ 

(3) Any additional fuel economy data 
submitted by the manufacturer under 
§ 600.509. 

(4) A fuel economy value for each 
model type of the manufacturer’s 
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product line calculated according to 
$ 600.510(b){2}. 

(5) The manufacturer's average fuel 
economy value calculated according to 
§ 600.510(c). 

(6) A listing of both domestically and 
nondomestically produced car lines as 
determined in § 600.511 and the cost 
information upon which the 
determination was made. 

(7) The authenticity and accuracy of 
production data must be attested to by 
the corporation, and shall bear the 
signature of an officer (a corporate 
executive of at least the rank of vice- 
president) designated by the 
corporation. Such attestation shall 
constitute a representation by the 
manufacturer that the manufacturer has 
established reasonable, prudent 
procedures to ascertain and provide 
production data that are accurate and 
authentic in all material respects and 
that these procedures have been 
followed by employees of the 
manufacturer involved in the reporting 
process. The signature of the designated 
officer shall constitute a representation 
by the required attestation. 


(Approved by the Office of Management and 
Budget under control number 2000-0390) 


43. Appendix VIII is added as follows: 


Compare this vehicle to others in the FREE GAS MILEAGE GUIDE available at the dealer 


CITY MPG 


HIGHWAY MPG 


For Comparison Shopping. 

all vehicles classified as 
COMPACT 

have been issued mileage ratings 
ranging from 2S to 22 mpg city 
and 22 to 31 mpg highway 


Under EPA's Previous 

Fuel Economy Program, used 
prior to the 1985 mode! year 
this vehicle would have received 
*a single estimate of 22 mpg 


Actual Mileage will vary with 
options, driving conditions, 
driving habits and vehicle's 
condition. Results reported to 
EPA indicate that the majority 
of vehicles with these estimates 
will achieve between 


13 and 18 mpg in the city. 
and between 


21 and 28 mpg on the 
highway. 


1981 CANARY 2.8 LITER 
V6 ENGINE 2 BEL CARB » 
MAN 4 SPD TRANS CATALYST, 


FEEDBACK FUEL SYSTEM 


Estimated Annual Fuel Cost: 
$1107 


{FR Doc. 84-9084 Filed 4-5-84; 8:45 am} 
BILLIN™ CODE 6560-50-M 
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DEPARTMENT OF ENERGY 


NUCLEAR REGULATORY 
COMMISSION 


Compliance With Section 223 of the 
Nuclear Waste Policy Act of 1982 


AGENCIES: Department of Energy and 
Nuclear Regulatory Commission. 
ACTION: Update of the previously 
published notice of offer to cooperate 
with and provide technical assistance to 
nonnuclear weapons states in the field 
of spent nuclear fuel storage and 
disposal. 


SUMMARY: The Department of Energy 
and the Nuclear Regulatory 
Commission, in accordance with Section 
223 of the Nuclear Waste Policy Act of 
1982 (Pub. L. 87-425), January 7, 1983 
(the Act), published in the Federal 
Register on March 30, 1983 (48 FR 13253, 
corrected on April 30, 1983 by notice 48 
FR 16960) an offer to cooperate with and 
provide technical assistance to 
nonnuclear weapon states for alleviating 
problems that may develop from 
accumulation of spent nuclear fuel. This 
notice updates and again tenders this 
offer as provided by the Act. Available 
resources, scope, criteria, and modes of 
cooperation are described in this offer, 
which will be further updated and 
reissued annually for the next 4 years. 


Background 


Section 223 of the Act provides that 
“it shall be the policy of the United 
States to cooperate with and provide 
technical assistance to non-nuclear 
weapon states in the field of spent fuel 
storage and disposal.” 

Section 223(b)(1) of the Act required 
that within 90 days of enactment of the 
Act the Department of Energy and the 
Nuclear Regulatory Commission would: 


* * * publish a joint notice in the Federal 
Register stating that the United States is 
prepared to cooperate with and provide 
technical assistance to non-nuclear weapon 
states in the fields of at-reactor spent fuel 
storage; away-from-reactor spent fuel 
storage; monitored, retrievable spent fuel 
storage; geologic disposal of spent fuel; and 
the health, safety, and environmental 
regulation of such activities. The notice shall 
summarize the resources that can be made 
available for international cooperation and 
assistance in these fields through existing 
programs of the Department and the 
Commission, including the availability of: (i) 
Data from past or ongoing research and 
development projects; (ii) consultations with 
expert Department or Commission personnel 
or contractors; and (iii) liaison with private 
business entities and organizations working 
in these fields. 


It is the intention of the Department of 
Energy and the Nuclear Regulatory 


Commission to offer to provide 
cooperation and technical assistance to 
other nations to improve spent fuel 
storage conditions as deemed necessary. 
It is not the intention of this offer to 
include transfer to the United States of 
spent fuel from foreign nuclear power 
reactors. 

Section 223(c) of the Act specifies: 


Following publication of the annual joint 
notice referred to in paragraph (2), the 
Secretary of State shall inform the 
governments of non-nuclear weapon states 
and, as feasible, the organizations operating 
nuclear powerplants in such states, that the 
United States is prepared to cooperate with 
and provide technical assistance to non- 
nuclear weapon states in the fields of spent 
fuel storage and disposal, as set forth in the 
joint notice. The Secretary of State shall also 
solicit expressions of interest from non- 
nuclear weapon state governments and non- 
nuclear weapon state nuclear power reactor 
operators concerning their participation in 
expanded United States cooperation and 
technical assistance programs in these fields. 
The Secretary of State shall transmit any 
such expressions of interest to the 
Department and the Commission. 


Responses to Initial Offer 


This notice was first published in the 
Federal Register on March 30, 1983. To 
date, five countries have accepted this 
offer. 


Discussion and Description of Proposed 
Cooperative Activities and Programs 


For several years the United States 
has been cooperating with other nations 
as well as international organizations in 
areas related to spent fuel handling, 
storage, and disposition. The 
Department of Energy and the Nuclear 
Regulatory Commission have adhered to 
policies of sharing the results of their 
studies and programs in these areas 
with other nations and they have sought 
to establish a framework to permit U.S. 
private organizations working in these 
fields to cooperate with their 
counterparts in the other nations. To the 
extent feasible, it is the intention of the 
Department of Energy and the Nuclear 
Regulatory Commission to augment their 
international cooperative ties in these 
areas. Any arrangements relative to 
funding of joint research and 
development projects will be developed 
on a case by case basis subject to 
program demands and the authorization 
and appropriation of funds by Congress. 

In the course of developing the 
proposed new arrangements with other 
governments or foreign institutions, both 
the Department of Energy and the 
Nuclear Regulatory Commission will be 
guided by a number of factors and 
criteria, including the following: 
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—Whether the proposed program of 
cooperation will be useful in assisting 

a nonnuclear weapon state in 

overcoming significant and timely 

spend fuel storage or handling 
problems; 

—Whether the arrangements will serve 
to advance knowledge in the field; 
—Whether the arrangements will help 
solve common spent fuel handling 

problems; and 

—Whether the arrangements will 
contribute to more predictability in 
fuel cycle operations. 

While it is anticipated that in the near 
future most nations will be able to solve 
their spent fuel storage problems on a- 
national basis, this is an area that could 
benefit from enhanced international 
cooperation. As noted by the Final 
Report of the International Atomic 
Energy Agency's Expert Group on 
International Spent Fuel Management 
(IAEA-ISFM/EG/26, Rev. 1, page 4, July 
1982), prior to 1990 there is reasonably 
good assurance that adequate provision 
for dealing with spent fuel will exist. 
During the 1990s, however, the Report 
states that greater reliance must be 
placed on spent fuel management 
options which are now mainly in the 
planning stage, and further states that 
“By the year 2000 additional capacity 
remains to be identified and eventually 
provided. As greater reliance is. placed 
upon planned facilities, some 
international cooperation could provide 
greater assurances that adequate means 
to deal with the spent fuel arisings 
would be provided.” 

Some new storage technologies now 
under development hold promise for 
achieving further economies in storage 
arrangements. Also, there are incentives 
for developing common standards and 
guidelines between nations relating to 
the conditions for shipping spent fuel, 
nations can benefit from comparing 
information on the applicable regulatory 
practices, and in some cases it may be 
productive for nations sharing common 
spent fuel storage problems to explore 
new institutional mechanisms designed 
to facilitate joint action. 

The following paragraphs in this 
notice briefly summarize the nature of 
the activities of the Department of 
Energy and the Nuclear Regulatory 
Commission in these areas as well as 
the major cooperative activities that 
these agencies would propose to explore 
or engage in, as circumstances warrant. 


The U.S. Department of Energy 


The Department of Energy is now 
working with industry and utilities to 
assure that sufficient spent fuel storage 
capacity will be available for meeting 
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U.S. domestic needs. U.S. utilities 
operating power reactors are presently 
storing spent fuel in water-filled pools at 
their reactor sites. In the next few years 
additional capacity will be needed at 
some sites and the gravity of this 
problem could increase rapidly unless 
additional storage capacities are made 
available on a timely basis. Accordingly, 
the Department of Energy, industry, and 
utilities are now actively developing 
alternative methods for consolidating, 
transporting, and storing spent light 
water reactor fuel in order to increase 
storage capacity. 

The emphasis of this domestic 
program is to work jointly with industry 
for developing and licensing alternative 
storage technologies. Within this 
context, the Department of Energy is 
now in the process of working with 
industry and utilities in developing and 
demonstrating spent fuel rod 
consolidation and dry storage 
equipment and technology in support of 
utility license applications and is 
participating in efforts to assure the 
licensability of the entire system for 
handling, packaging, transporiation, and 
storage. In addition, the conceptual 
alternatives of monitored retrievable 
storage systems have been studied. 

With these considerations in mind, » 
and considering the criteria cited above, 
the Department of Energy is prepared to 
engage in the following kinds of 
cooperative activities with nonnuclear 
weapon states and international 
organizations: 

—To provide information, in the form of 
exchanges of documents and reports, 
on Department of Enery funded 
research and development projects in 
the specific areas of spent fuel 
handling and storage; pool storage; 
spent fuel packaging for storage or 
disposal; dry storage in metal casks, 
drywells, vaults and concrete silos; 
and on the technology of away-from- 
reactor and monitored retrievable 
storage; 

—To arrange, on an appropriate basis, 
visits and briefing between foreign 
representatives and Department of 
Energy and contractor personnel in 
those areas and to facilitate, within 
the terms of applicable U.S. laws, 
regulations and policies, contacts with 
private U.S. business entities and 
organizations with specialized 
capabilities in these fields; 

—To arrange consultations between 
foreign representatives and expert 
Department of Energy and contractor 
personnel to review and comment on, 
as appropriate, other nations’ 
proposed development program plans 
and facility designs; 


—To furnish, under mutually agreed 
terms, information on certain U.S. 
standards and verified computer 
codes that may be used for equipment, 
component and facility design; and 

—To cooperate, as appropriate, with 
international organizations to 
disseminate information to 
nonnuclear weapon states. 

As U.S. program demands and the 
authorization and appropriation of funds 
by Congress permit, the Department of 
Energy also is prepared to participate in 
jointly funded development and 
demonstration activities such as: 

—The demonstration of concepts for 
disassembling spent fuel assemblies 
and for consolidating fuel rods in 
operating reactor pools; 

—The development and demonstration 
of technology for packaging spent fuel 
for storage and disposal; 

—Activities related to assessing the 
feasibility of away-from-reactor 
storage, including foreign 
participation in or observation of U.S. 
tests and demonstrations of 
equipment and technology for dry 
storage of spent fuels; and 

—The conduct of joint studies to 
evaluate monitored retrievable spent 
fuel storage. 


In addition to the management of 
spent fuel in retrievable modes, the 
Department of Energy also is conducting 
extensive research and development on 
the geologic disposal of nuclear waste, 
including the spent fuel option. Where 
there is mutual interest, information in 
these areas can be exchanged through: 


—The transmittal of published 
information; 

—Arrangement of visits and 
consultations with the Department of 
Energy and contractor experts on 
spent fuel disposal methodology; 

—Program planning; and 

—Systems analyses. 

The research and development 
activities conducted under the 
Department of Energy geologic isolation 
program include: 
~——o detailed characterization of spent 

el: 

—Research and systems studies on 
spent fuel disposal packages and 
containers, and their materials; 

—Safety analysis; and 

—Disposal repository designs, including 
their performance evaluations in 
various host rock media. 

As part of these activities, the U.S. 
Geological Survey is also available 
through the Department of Energy for 
discussions on the earth science 
characteristics of disposal sites. 

Under the cooperative activities that 
have been described above, the 
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information to be provided could 
possibly include exchanges of 
documents and reports, visits between 
specialists, short- or long-term 
assignments, the undertaking of joint 
seminars and meetings, and jointly 
supported research and development 
projects. 


The Nuclear Regulatory Commission 


In regard to the issue at hand, the 
Nuclear Regulatory Commission is 
responsible for safety and 
environmental reviews, licensing, 
inspection and enforcement, and the 
conduct of research on the safety and 
environmental regulation of reactor 
waste in the United States, including the 
handling, storage, treatment, and 
disposal of spent reactor fuel. These 
responsibilities include licensing dry 
and wet at-reactor and away-from- 
reactor storage, monitored retrievable 
storage, and spent fuel and waste 
disposal (including geological disposal) 
at permanent repositories. 

The Nuclear Regulatory Commission 
is prepared to cooperate with, and 
provide technical assistance to, 
nonnuclear weapon states in the areas 
of the health, safety, and environmental 
regulation of spent fuel management and 
disposal activities. Cooperation could 
include the following: 

—Making available data from past and 
ongoing research and regulatory 
efforts: These data consist of 
evaluated and documented 
experimental results, validated and 
fully documented computer codes, and 
research results for which 
documentation and evaluation are 
complete. These data are primarily 
documented as written reports, which 
the Nuclear Regulatory Commission 
can provide in specific technical 
subject areas, as agreed. State-of-the- 
art information on ongoing safety 
research programs can be acquired 
through attendance by representatives 
from participating countries at the 
annual Water Reactor Safety 
Research Information Meeting and 
other occasional topical meetings. 
Additional data more directly related 
to regulatory activities, such as 
regulations, standards, and guides, 
can also be provided as appropriate in 
specific subject areas as requested; 

—Consulting with expert Nuclear 
Regulatory Commission personnel and 
Nuclear Regulatory Commission 
contractor staff. As arranged by 
specific agreement with the Nuclear 
Regulatory Commission, expert 
technical consultation can be 
provided by Nuclear Regulatory 
Commission personnel and, as 
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needed, by contractor employees in 
the regulatory areas within the 
Commission's purview; 

—Helping (to the extent permitted by 
U.S. laws, regulations, and policies) 
foreign governments to establish 
initial contacts with private U.S. 
entities that conduct business in the 
applicable waste management 
activities; 

—Cooperating, as appropriate, with 
international organizations to 
disseminate information to 
nonnuciear weapon states; and 

—Participating in joint research 
programs. The Nuclear Regulatory 
Commission is ready to negotiate and 
engage in jointly funded research 
programs with appropriate foreign 
entities, subject to the authorization 
and appropriation of funds by the 


Congress. 


Relationships With Multinational 
Organizations and International 
Scientific Bodies 

In addition to the foregoing activities, 
and within the framework of such 
foreign policy guidance as may be 
provided by the U.S. Department of 
State, it is expected that the Nuclear 
Regulatory Commission and Department 
of Energy will continue to participate in 
activities related to spent fuel handling 
that are undertaken by international 
organizations, if appropriate. These 
organizations have sponsored a range of 
activities relevant to this subject, and it 
is recognized that some nonnuclear 
weapon states may wish to avail 
themselves of the services of these 


bodies as well as the cooperative 
programs that are available bilaterally. 
The Nuclear Energy Agency of the 
Organization for Economic Cooperation 
and Development, for example, has been 
actively involved in studies related to 
the disposal of nuclear wastes. Also, as 
mentioned above, through the efforts of 
an Expert Group on International Spent 
Fuel Management, the International 
Atomic Energy Agency in 1982 
completed a study on the potential for 
international cooperation in the 
management of spent fuel, giving 
emphasis to technical, economic, 
institutional, and legal considerations. 
Several of the recommendations of this 
International Atomic Energy Agency 
Expert Group could serve as a stimulus 
for further cooperative initiatives. Areas 
that may merit further study include the 
establishment of nuclear safety 
standards recommended by the 
International Atomic Energy Agency for 
spent fuel storage and transport, and 
possible further studies, as the interests 
of the international community dictate, 
such-as multinational or regional 
approaches to spent fuel management 
and disposal. 


Storage and Disposition of Research 
Reactor Spent Fuels 


The cooperative programs described 
in this announcement are addressed to 
the problems associated with the 
storage and handling of power reactor 
spent fuel that originates primarily in 
light water reactors. As such, they do 
not address any issues associated with 
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the accumulation of foreign research 
reactor fuels. 


Solicitation of Expressions of Interest 
From Nonnucleer Weapon States 


As the next step is developing this 
offer of cooperation and technical 
assistance, nonnuclear weapon states 
will again be contacted through 
diplomatic channels to acquaint them 
with this proposal and to solicit 
expressions of interest. The Department 
of State wil!l transmit any such 
expressions of interest to the 
Department of Energy and the Nuclear 
Regulatory Commission. 


Requests for Information 


Inquiries about this notice may be 
sent to the following: 

Michael J. Lawrence, Acting Director, 
Office of Civilian Radioactive Waste 
Management, U.S. Department of 
Energy, Washington, D.C. 20585 (Tel: 
No. 202/252-6850) 

Joseph D. Lafleur, Jr., Deputy Director, 
Office of International Programs, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555 (Tel. No. 301/ 
492-7131) 

Dated: April 2, 1984. 

« Approval: 

Donald Paul Hodel, _ 

Secretary of Energy, Department of Energy. 
Dated: April 2, 1984. 

Nunzio J. Palladino, 

Chairman, Nuclear Regulatory Commission. 

[FR Doc. 84-9233 Filed 48-84; 6:45 am] 
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